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n Dec. 26, 2012, the Office of Management and
o Budget (OMB) published the long-awaited ‘‘Uni-

form Administrative Requirements, Cost Prin-
ciples, and Audit Requirements for Federal Awards”
(78 Fed. Reg. 78,590). The so-called Super Circular is
intended to streamline the regulatory requirements ap-
plicable to the performance of federal grants and coop-
erative agreements. To that end, the Super Circular su-
persedes eight existing OMB Circulars that, among
other issues, address cost allowability, Single Audits
and the administrative requirements governing federal
awards.! The Super Circular’s effective date was Dec.
26, 2013, but grantees are not expected to become sub-
ject to the new rules until Dec. 26, 2014.2

The Super Circular is the culmination of more than
two years of work by the government and the grantee
community and has included numerous formal and in-
formal information collection efforts, including a 2012
Advance Notice of Proposed Guidance® and a February
2013 Proposed Rule.* The impetus for this effort can be

! Specifically, the Super Circular supersedes Circulars
A-21, A-50, A-87, A-89, A-102, A-110, A-122 and A-133. Nota-
bly, OASC-3, which provides the cost principles for hospitals,
is not included in the Super Circular.

22 CF.R. §200.110.

377 Fed. Reg. 11,778 (Feb. 28, 2012).

4 78 Fed. Reg. 7,282 (Feb. 1, 2013).
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traced back to Executive Order 13520, ‘‘Reducing Im-
proper Payments’ (Nov. 23, 2009), and a Feb. 28, 2011
Presidential Memorandum titled ‘‘Administrative Flex-
ibility, Lower Costs, and Better Results for State, Local,
and Tribal Governments,” which collectively articu-
lated the Obama administration’s desire to make fed-
eral assistance programs more efficient and effective,
while also strengthening the government’s oversight ca-
pabilities.

Throughout the dialogue between the government
and the grantee community, the issue of how to docu-
ment compensation charges to federal grants, referred
to as “effort reporting,” has been a critical issue. In gen-
eral, compensation costs are the single most significant
direct charge to federally sponsored projects.’ As a re-
sult, federal audits and investigations in the sponsored
projects area often focus, at least in part, on the grant-
ee’s compliance with effort reporting rules, which were
set forth in Circular A-21 (colleges and universities),
A-122 (nonprofit organizations), and A-87 (state and lo-
cal governments). From the perspective of the grantee
community, those rules were viewed as being, in some
respects, counterintuitive, overly prescriptive and un-
duly burdensome. Thus, there was a strong desire for
significant effort reporting reform that would simplify
the rules and perhaps move toward more of a results-
achieved/performance-based system of documenting
compensation charges.

Overall, the Super Circular contains some potentially
helpful changes and appears to introduce additional
flexibility into the procedures used to document com-
pensation charges. As discussed in detail below, one
significant change is a move away from prescriptive ef-
fort reporting procedures and toward an approach that
relies more heavily on a grantee's system of internal
controls to document compensation costs. What re-
mains uncertain, however, is how regulators will view
the internal controls of those grantees that decide to
take advantage of the Super Circular’s increased flex-
ibility. This article addresses some of the principal ways
in which the Super Circular changes the effort report-
ing rules and identifies certain areas where the new
rules leave open potentially significant questions.®

5 Generally speaking, compensation costs can easily ac-
count for two-thirds to three-fourths of the direct costs on a
sponsored research project.

¢ Because this article focuses on the effort reporting pro-
cess, it will not discuss the Super Circular's treatment of issues
closely related to effort reporting, including supplemental
compensation, incidental work, extra service pay or intra-

MEDICAL RESEARCH LAW & POLICY REPORT  ISSN 1539-1035

BNA  1-15-14



44 (Vol. 13, No. 2)

BNA INSIGHTS

A. Effort Reporting Overview

Recipients of federal grants and cooperative agree-
ments are subject to numerous financial accounting and
reporting obligations, including the obligation to ensure
that they charge only reasonable, allowable and allo-
cable costs to their sponsored projects. Historically,
grantees have used the effort reporting process to rea-
sonably allocate compensation costs to their federal
awards. Although the rules vary depending on the type
of recipient (e.g., collegefuniversity, nonprofit institu-
tion or hospital), the basic concept is that a grantee
would generate activity reports reflecting the distribu-
tion of an employee’s salary to individual sponsored
projects and non-sponsored activities. The employee, or
another person with a suitable means of verification, or
first-hand knowledge (again depending on the type of
recipient), would review the report and confirm that it
was reasonably accurate. The reports must reflect an
after-the-fact confirmation of actual effort; reliance on
budgets is not appropriate.

Although seemingly simple, effort reporting has long
posed a significant compliance challenge for many
grantees. Common issues have included not having an
effort reporting system, not completing the effort re-
ports, having someone complete the reports who lacked
the requisite level of knowledge, inaccurately complet-
ing the reports and/or completing the reports based on
budgeted as opposed to actual effort.

Given the numerous audit findings and settlements
under the civil False Claims Act involving various effort
reporting issues, the sponsored projects community
viewed the grant reform process as an opportunity to
significantly streamline and simplify this area. In con-
trast, the audit and Inspector General communities
seemed to be focused on maintaining what has been a
key tool in their enforcement/oversight efforts.

B. Significant Changes in the Super Circular

Section 200.4307 sets forth the Super Circular’s rules
regarding the allowability of compensation costs to fed-
eral grants and cooperative agreements. The following
section of this article compares and contrasts the new
Section 200.430 with the superseded sections J.10 of
OMB Circular A-21 and Circular A-122, Att. B, sec. 8.

1. Basic Principles

Under the Super Circular, salaries charged to federal
awards will be allowable if the compensation meets the
requirements of Section 200.430 and:

® is reasonable for the services rendered and conforms to
the established written policy of the non-federal entity
consistently applied to both Federal and non-Federal ac-
tivities;

m follows an appointment made in accordance with a non-
Federal entity’s laws and/or rules or written policies and
meets the requirements of federal statute, where appli-
cable; and

university consulting. Those subjects will be addressed in a
forthcoming article.
72 C.F.R. § 200.430.

® is determined and supported as provided in paragraph (i)
of this section, Standards for Documentation of Person-
nel Expenses, when applicable.®

a. New documentation standards

Section 200.430(i) provides the documentation stan-
dards for compensation costs. Throughout the regula-
tory process, this was among the most debated aspects
of grant administration reform. At the most fundamen-
tal level, the final rule implements some meaningful
changes. The Super Circular does not refer to activity
reports or personnel action forms, sets forth no rules re-
garding the time period in which effort must be con-
firmed and offers no guidance on who may document
compensation costs. In lieu of those former require-
ments, the new rule allows grantees increased flexibil-
ity to utilize their own systems of internal control to
document compensation costs. Grantees must, how-
ever, maintain ‘‘records that accurately reflect the work
performed.” The question, therefore, becomes for those
grantees that opt to move away from the traditional ef-
fort reporting process, what types of records will regu-
lators accept?

The remainder of this section discusses some of the
new documentation standards and highlights areas il-
lustrative of the question raised directly above.

i. Who can document salary charges?

Under Circulars A-21 and A-122, effort reports had to
be completed either by the employee whose salary was
being supported or, for colleges and universities, some-
one with a “suitable means of verification that the work
was performed,” or, for nonprofits, a responsible super-
visory official with “first hand knowledge of the activi-
ties performed by the employee.” Over the past several
years, there has been a relatively significant level of au-
dit and enforcement activity addressing the question of
whether effort reports were completed by an individual
with the requisite level of knowledge. This has been
prevalent particularly in the higher education area be-
cause even though Circular A-21 does not define the
phrase “suitable means of verification,” regulators have
tended to adopt a rather strict view of who can reason-
ably complete an effort report. Thus, the decision to re-
move all requirements that records supporting salary
charges be completed by someone with a ‘“suitable
means of verification” or “first hand knowledge’* may
be perceived as a step toward greater flexibility. Be-
cause, however, a grantee must still maintain ‘“‘records
that accurately reflect the work performed,” it remains
uncertain what level of documentation regulators will
expect and accept.

ii. Continued focus on after-the-fact review

After-the-fact review is a bedrock principle of current
effort reporting requirements. New Section 200.430(i)
still refers to such a review. The Super Circular explains
that:

[bJudget estimates (i.e., estimates determined before the
services are performed) alone do not qualify as support for
charges to Federal awards, but may be used for interim ac-
counting purposes, provided that:

(A) The system for establishing the estimates produces
reasonable approximations of the activity actually per-
formed.

(B) Significant changes in the corresponding work activ-
ity (as defined by the non-Federal entity’s written policies)

%2 C.F.R. § 200.430(a).
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are identified and entered into the records in a timely man-
ner. Short term (such as one or two months) fluctuation be-
tween workload categories need not be considered as long
as the distribution of salaries and wages is reasonable over
the longer term.

(C) The non-Federal entity's system of internal controls
includes processes to review after-the-fact interim charges
made to a Federal awards based on budget estimates. All
necessary adjustment [sic] must be made such that the fi-
nal amount charged to the Federal award is accurate, al-
lowable, and properly allocated.?

As reflected in the highlighted language, the Super
Circular continues to require some sort of “‘after-the-
fact’’ review to ensure that charges are ‘‘accurate, al-
lowable, and properly allocated.” Although perhaps
less prescriptive, it is an open question whether that re-
quirement is materially different than the current ex-
pectation for after-the-fact review.

Also noteworthy is that the Super Circular provides
some rather specific guidance around the concept of in-
ternal controls:

The non-Federal entity must:

(a) Establish and maintain effective internal control over
the Federal award that provides reasonable assurance that
the non-Federal entity is managing the Federal award in
compliance with Federal statutes, regulations, and the
terms and conditions of the Federal award. These internal
controls should be in compliance with guidance in “Stan-
dards for Internal Control in the Federal Government” is-
sued by the Comptroller General of the United States and
the “Internal Control Integrated Framework” issued by the
Committee of Sponsoring Organizations of the Treadway
Commission (COSOQ).

(b) Comply with Federal statutes, regulations, and the
terms and conditions of the Federal awards.

(c) Evaluate and monitor the non-Federal entity’s compli-
ance with statute, regulations, and the terms and conditions
of Federal awards.!?

It is uncertain how a grantee’s existing system of in-
ternal controls will line up against the Comptroller Gen-
eral and Treadway Commission standards and whether
achieving compliance with those standards will be ad-
ministratively burdensome and costly. Furthermore, the
concept of “‘reasonable assurance” is now likely to be a
topic of debate between grantees and regulators.

iii. Other changes that are particularly relevant to
colleges and universities

OMB Circular A-21, which set forth the cost prin-
ciples for colleges and universities, included three ex-
amples of “acceptable” effort reporting systems: (a)
Plan Confirmation, (b) After the fact Activity Records
and (c) Multiple Confirmation Records. In general, col-
leges and universities have viewed the three “accept-
able”’ methods as unduly prescriptive and have sought
increased flexibility in terms of how they document
payroll charges. To the extent the Super Circular has
deleted those examples, that is a positive development
from the perspective of the college and university spon-
sored projects community. However, as noted above, it
remains unclear what the government will view as a
suitable replacement.

¥ 2 C.F.R. § 200.430() (viii) (¢emphasis added).
192 C.F.R. § 200.303.

The Super Circular also formally defines institutional
base salary!! “as the annual compensation paid by an
IHE [Institution of Higher Education] for an individual’s
appointment, whether that individual’s time is spent on
research, instruction, administration, or other activities.
IBS excludes any income that an individual earns out-
side of duties performed for the IHE.” In that sense, it
formally memorializes what had been the general un-
derstanding of references in Circular A-21 to ‘“base”
salary.

b. What constitutes a reasonable salary?
The Super Circular explains the concept of salary
reasonableness as follows:

Compensation for employees engaged in work on Federal
awards will be considered reasonable to the extent that it is
consistent with that paid for similar work in other activities
of the non-Federal entity. In cases where the kinds of em-
ployees required for Federal awards are not found in the
other activities of the non-Federal entity, compensation will
be considered reasonable to the extent that it is comparable
to that paid for similar work in the labor market in which
the non-Federal entity competes for the kind of employees
involved.

In general, the foregoing language may open the door
to regulators adopting a more rigid view of what consti-
tutes a reasonable salary. For example, the language
addressing employees who are unique to the institution
is potentially problematic because of its focus on using
salaries paid to comparable employees in the relevant
labor market. The proposed rule that issued in February
2013 was perhaps even more concerning because it
contained language stating that compensation surveys
from the representative labor market could be used to
establish reasonableness. The grantee community ex-
pressed some concerns that such surveys would be de
facto required. That language was removed but the con-
tinued reference to “similar work in the labor market in
which the non-Federal entity competes’ may provide a
new lever with which regulators can challenge compen-
sation costs charged to federal awards. For example,
the language raises the possibility of disagreements
over what constitutes the labor market in which the
grantee competes. Likewise, questions may be raised
concerning the documentation required to support sal-
ary reasonableness.

2. Use of performance-based systems

The Super Circular “encourages’ cognizant agencies
to consider and approve systems that support compen-
sation costs through a focus on project “‘outcomes and
milestones.”!? It is somewhat surprising that the Super
Circular includes such an option given that the accom-
panying commentary explains that the government
considered, but rejected, “performance oriented report-
ing” on the basis that it was not currently feasible.'®
Similarly, the Super Circular includes language that in-
vites grantees to propose performance-based salary
documentation plans in cases where multiple federal
awards support related work. Under this option, a
grantee must submit a waiver request from the stan-

'!'In practical terms, IBS is the salary that is used to seek
and subsequently charge federal awards. It may, but need not
always, be the employee's total compensation.

122 C.F.R. § 200.430()(6).

13 78 Fed. Reg. at 78,601.
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dard documentation requirements, describe how it pro-
poses to document salary costs, and establish *“quantifi-
able measures of ... activity in relation to time
charged.” The waiver request must be approved in ad-
vance by all involved sponsors.!* In light of the unwill-
ingness to move toward a performance-oriented system
in general, it will be interesting to see how many of
these alternative proposals are accepted.

Conclusion

The Super Circular includes some changes that, at
first glance, can be construed as liberalizing the rules
governing the documentation of compensation costs.
The commentary accompanying the Super Circular
makes clear, however, that the government is still going
to have high expectations when it comes to the allow-

142 C.F.R. § 200.430() (7).

ability of such costs. For example, the commentary ac-
companying the promulgation of the Super Circular ex-
plains that grantees must have a “strong system of in-
ternal controls” and that they are going to have to
comply with a “‘stringent framework of internal control
objectives.” And, grantees still are expected to “‘ensure
... that the final amount charged to federal awards is
proper.” Because of its focus on internal controls, the
Super Circular acknowledges that ‘“‘many” grantees
may continue to find that their existing policies focused
on personnel activity reports and other similar forms of
documentation should remain in place, but also makes
it clear that they are not required to do so. Ultimately,
however, for those grantees that desire to move away
from their current effort reporting systems, there is tre-
mendous uncertainty about what regulators will con-
sider an adequate alternative. Presumably, that ques-
tion will be answered over the coming years through,
among other means, enforcement activity.

1-15-14
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