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The Settlement of Mass Claims: 
A Hot Topic in The netherlands

By karen Jelsma and Manon Cordewener, Amsterdam

introduction
 The settlement of mass claims 
receives a lot of attention in The 
Netherlands. Although Dutch law 
does not provide for a U.S.-style class 
action procedure, it does provide for 
a system based on a collective settle-
ment on an opt-out basis. The rules 
governing the collective settlement 
procedure can be found in the Dutch 
Act on Collective Settlement of Mass 
Damage Claims (Wet Collectieve Af-
wikkeling Massaschade, hereinafter, 
the “WCAM”).1 
 The WCAM came into force on 
27 July 2005. Based on the case law 
available, the collective settlement 
procedure contained in the WCAM 
has proven to be very successful—not 
only in cases where injured parties 
residing in The Netherlands are in-
volved, but also in cases where cer-
tain of the injured parties are resid-
ing abroad. Although the WCAM has 
already proven successful, the Dutch 
Parliament is currently working on 
a number of modifications to the law. 
By widening the applicability of the 
WCAM and by introducing various 
measures—for example, the possi-
bility of the involvement of a judge 
at a very early stage of the collective 
settlement procedure—the Dutch 
Parliament is attempting to increase 
the willingness of parties to reach 
collective settlement and increase 
the use of the collective settlement 
procedure as a general measure to 
settle mass damage claims. 
 This article first presents an over-
view of the options for settlement of 
mass damage claims before enact-
ment of the WCAM. Then an overview 
is given of the WCAM, as well as 
an explanation of matters in which 
the WCAM has been used success-
fully. The importance of the WCAM 
in the international context will be 
discussed. finally, we address the 
contemplated modifications to the 

WCAM and compare the WCAM to 
class action systems in other jurisdic-
tions.
 
Alternative Methods of 
Handling Group Actions
 Before the WCAM came into force 
on 27 July 2005, mass damage claims 
could be settled only on the basis of 
one of the following (legal) proceed-
ings:
(1) A collective action brought by a 

foundation (stichting) or associa-
tion (vereniging), whose statu-
tory goal is to represent (groups 
of) injured parties having similar 
damage claims and a similar in-
terest in holding a third party 
liable for damages suffered by the 
group (article 3:305a paragraph 1 
DCC). The collective action could 
and still can be used to obtain a 
declaratory judgment against a 
responsible party. The disadvan-
tage under 3:305a DCC, however, 
is that these proceedings cannot 
be used by the foundation or as-
sociation to claim damages from 
the third party (article 3:305a 
paragraph 3 DCC). The Dutch 
legislature decided to exclude the 
possibility of claiming (monetary) 
damages in a collective action pri-
marily because it was of the opin-
ion that damage claims would 
be less suitable for a collective 
action given all of the different 
individual circumstances of the 
injured parties involved.2 

(2) An action brought by a legal entity 
to which claims of individual in-
jured parties have been assigned 
and for which a power of attor-
ney has been granted. Such legal 
entity could be the foundation 
or association referred to under 
(1) above, so it is thereby pos-
sible to combine the declaratory 
judgment obtained on the basis 

of a collective action in (1) with a 
claim for damages for individual 
parties. The disadvantage of this, 
however, is that for each and ev-
ery individual injured party, an 
assignment document or a power 
of attorney must be prepared and 
validly signed which, in practice, 
can be burdensome.

(3) A so-called test case (proefproces) 
initiated by one or two injured 
parties against the party respon-
sible for the damages. Test cases 
have been initiated in the past 
(and are still initiated), although 
there is no specific legal provision 
governing them. A test case claim 
is usually based on the general 
rules of either wrongful act or 
product liability and is usually 
brought by a limited number of 
injured persons, while a consumer 
organization might coordinate the 
action and pay related costs.

 All these options, however, share 
the significant common disadvantage 
that the mass damages claims cannot 
be settled in a way that will bind all 
injured parties. Thus, a new collective 
settlement proceeding, the WCAM, was 
introduced in The Netherlands.

The System of the WCAM
 The WCAM provides a mechanism 
for collective redress in mass dam-
ages on the basis of a settlement 
agreement concluded between, on 
the one hand, one or more founda-
tions or associations representing 
the interests of a group of injured 
parties who suffered damages and, on 
the other hand, the party or parties 
allegedly causing the damages.3 once 
all parties involved have reached 
a collective settlement agreement, 
they may submit a joint application 
to the Amsterdam Court of Appeal 
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(the “Court”), requesting the Court 
to declare the collective settlement 
binding on all injured parties falling 
within the scope of the settlement 
agreement. Pursuant to article 1013 
DCCP, the Court has the sole juris-
diction to declare such a collective 
settlement binding.
 If the Court indeed declares the 
collective settlement binding on all 
injured parties, the settlement agree-
ment will bind all injured parties fall-
ing within the scope of the settlement 
agreement, whether known or un-
known and whether residing in The 
Netherlands or abroad. Those injured 
parties who do not want to be bound 
by the settlement agreement have 
the option to opt out, but they must 
do so within a limited period of time. 
This period of time is set by the Court 
but should be at least three months 
following the day of the judgment 
in which the collective settlement is 
declared binding.4 Those individuals, 

who have chosen to opt out of the 
settlement agreement will no longer 
be bound by the collective settlement 
and will therefore maintain their 
right to initiate individual legal pro-
ceedings against the third party.5 
 In order to decide whether or 
not the collective settlement can be 
declared binding, the Court has to 
determine whether the settlement 
meets the statutory requirements and 
whether the interests of the injured 
parties are sufficiently protected. In 
this respect, the Court should deter-
mine, among other things, whether 
the statutory goal of the foundation 
or association requesting the Court 
to declare the settlement agreement 
binding on all injured parties, is to 
represent the interests of the injured 
persons6 and whether the amount of 
the compensation to be paid to the 
injured parties is reasonable (thereby 
taking into account the extent of the 
damage, the ease and speed with 
which the compensation may be ob-
tained and the possible causes of the 
damage).7

 As a part of the process, the Court 
will set a hearing at which the repre-

sented injured parties will be heard. 
In addition, the injured parties will 
be given the opportunity to file a 
statement. An important issue in 
this respect is that under the WCAM, 
interested persons (i.e., the persons 
for whose benefit the settlement 
agreement is concluded) have to be 
notified of the fact that a settlement 
agreement has been reached and that 
proceedings have been initiated in 
relation to the binding declaration of 
the settlement agreement in order to 
enable them to submit a statement 
and attend the hearing. The notifica-
tion will also play an important role 
at the time the Court has declared 
the collective settlement agreement 
binding, as the interested persons 
need to decide whether or not they 
wish to opt out.8

 If all requirements contained in 
the WCAM have been met and the 
Court is of the opinion that the in-
terests of the injured parties are suf-
ficiently protected, it will declare the 
settlement agreement binding upon 
all injured parties falling within the 
scope of the collective settlement 
agreement.
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Cases Settled Under the 
WCAM 
 Since its introduction, the WCAM 
has been used in the following cases: 

The DES case.
 This case was the immediate rea-
son that the WCAM was initially 
introduced. This was a pharmaceuti-
cal product liability case concerning 
damages allegedly suffered by women 
(“DES daughters”) whose mothers 
had taken the pharmaceutical prod-
uct DES during pregnancy. on 1 June 
2006, the Court declared binding the 
DES settlement agreement between 
DES Centre (the organization pro-
tecting the interests of DES daugh-
ters) and the pharmaceutical compa-
nies that had marketed DES. on the 
basis of the settlement agreement, 
compensation has been granted to 
all DES daughters who suffered per-
sonal injury as a result of DES.

The Dexia case.
 This concerned financial damages 
suffered by individuals as a result 
of allegedly misleading information 
provided by Dexia Bank regarding 
certain of its financial products. on 
25 January 2007, the Court declared 
binding the settlement agreement 
between the Lease Loss foundation, 
the Eegalease foundation, the Dutch 
Consumers’ Association and the 
Dutch Equity holders’ Association, 
on the one hand, and Dexia Bank, on 
the other hand. 

The Vie d’Or case.
 This case concerned financial dam-
ages allegedly suffered by the policy 
holders of life insurer Vie d’or as a 
result of the company’s insolvency. 
on 29 April 2009, the Court declared 
the Vie d’or settlement agreement 
binding. 

The Shell case.
 This case concerned financial 
damages allegedly suffered by Shell 
shareholders as a result of mislead-
ing information by Shell in relation 
to certain of its oil and gas reserves 
in 2004. on 29 May 2009, the Court 
declared binding the non-U.S. Shell 
Settlement Agreement between Shell 

Petroleum N.V. and Shell Transport 
and Trading Company Limited, on 
the one hand, and the Dutch Equity 
holders’ Association, the Shell Re-
serves Compensation foundation9 
and two Dutch pension funds, on the 
other hand. By declaring this Shell 
settlement agreement binding on all 
non-U.S. shareholders, the Court for 
the first time declared a collective 
settlement agreement binding on 
injured parties residing outside the 
Netherlands, thereby having a direct 
influence in many other jurisdictions. 

The Vedior case.
 This concerned financial damages 
allegedly suffered by shareholders of 
Vedior as a result of the sudden de-
crease of the share price on the morn-
ing of 30 November 2007. on 15 July 
2009, the Court declared the Vedior 
settlement agreement binding.

The Converium case.
 This related to financial damages 
suffered by shareholders of the Swiss 
company Converium allegedly as a 
result of the inflation of the Converi-
um share price caused by false state-
ments made by Converium in relation 
to its financial condition. on 9 July 
2010, Converium (currently known 
as SCoR holding AG) and its parent 
company, Zürich financial Services 
LTD (“ZfS”), on the one hand, and 
the Stichting Converium Securities 
Compensation foundation10 and the 
Dutch Equity holders, on the other 
hand, submitted a joint request to 
declare the Converium settlement 
agreement binding. on 12 November 
2010, the Court rendered a (provi-
sional) decision about its internation-
al jurisdiction in cases based on the 
WCAM. This decision is discussed in 
more detail below. The Court has not 
yet declared the Converium settle-
ment binding.

Jurisdiction of the Court 
in international Collective 
Settlements
 Based on the cases settled under 
the WCAM so far, as listed above, 
and particularly in relation to the 
Shell and Converium cases, various 
private international law issues have 

been raised in both Dutch literature 
as well as in Dutch practice. one of 
the most important issues in this 
respect is the question of whether or 
not the Court may assume jurisdic-
tion in those cases in which either 
the injured parties or the third party 
allegedly causing the damages are 
residing abroad (the so-called “inter-
national collective settlement agree-
ments”).11

 The first case in which the Court 
assumed jurisdiction in this regard 
was Shell. In that case, however, 
there was a strong connection with 
the Netherlands, because one of the 
allegedly liable parties (Shell Petro-
leum N.V.) and many of the injured 
parties (shareholders) were located 
or resided in The Netherlands. 
 After the Shell decision, the ques-
tion was whether the Court would 
also assume jurisdiction in inter-
national mass damage claims with 
minimal connections to the Nether-
lands. The answer was provisionally 
provided by the Court in Converium. 
In that case, none of the allegedly li-
able parties was located in the Neth-
erlands, while only a limited number 
of injured parties resided there. The 
Court nevertheless determined to 
assume jurisdiction. Similar to the 
Shell case, the Court reasoned as 
follows:
(1) The case must be considered as 

a “civil and commercial matter” 
pursuant to article 1 paragraph 1 
of the Brussels I Regulation and 
the Lugano Convention. There-
fore, the provisions of the Brussels 
I Regulation and Lugano Conven-
tion should be examined in order 
to determine whether or not the 
Court would indeed have juris-
diction to declare the Converium 
settlement agreement binding.

(2) In case the Converium settlement 
agreement would be declared 
binding in a final decision of the 
Court, it would impose an obliga-
tion on Converium and ZfS to pay 
damages into the bank account of 
Stichting Converium Securities 
Compensation foundation (locat-
ed in the Netherlands) which foun-
dation would then pay the damag-
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es to the relevant injured parties. 
Because the payment obligations 
of Converium and ZfS would have 
to take place in the Netherlands, 
the Court found it had jurisdiction 
on the basis of article 5 paragraph 
1 of the Brussels I Regulation and 
Lugano Convention.

(3) With respect to shareholders re-
siding in the Netherlands, the 
Dutch courts have jurisdiction on 
the basis of article 2 paragraph 
1 of the Brussels I Regulation 
and the Lugano Convention. 
The Court considered that if the 
settlement agreement would be 
declared binding, it would then 
bind all injured parties falling 
within the scope of the settlement. 
As a consequence, such injured 
parties will no longer be able to 
initiate separate legal proceed-
ings against Converium and ZfS 
in order to claim a higher amount 
of damages and/or compensation, 
provided, of course, that such in-
jured parties do not opt-out. 

(4) With respect to shareholders re-
siding outside The Netherlands, 
but within an EU Member State 
or a Lugano Convention Member 
State (i.e., Norway, Switzerland 
and Iceland), the Court has ju-
risdiction on the basis of article 
6 paragraph 1 of the Brussels I 
Regulation and Lugano Conven-
tion. The Court ruled that the 
claims of these injured parties 
were “so closely connected that it 
is expedient to hear and determine 
them together to avoid the risk of 
irreconcilable judgments resulting 
from separate proceedings.” As 
the Court had already assumed 
jurisdiction over the sharehold-
ers residing in the Netherlands, 
article 6 paragraph 1 made it pos-
sible to assume jurisdiction in the 
combined case as well.

(5) The Court could also assume ju-
risdiction with respect to injured 
parties (i.e., shareholders) neither 
residing in the Netherlands, nor in 

any other EU or Lugano Conven-
tion Member State. Pursuant to 
article 3 of the DCCP, the Court 
has jurisdiction over cases in 
which one or more of the petition-
ers resides in The Netherlands. 
Since both the Stichting Conve-
rium Securities Compensation 
foundation and the Dutch Equity 
holders’ Association resided in 
The Netherlands, the provisions of 
article 3 were therefore satisfied. 

 As indicated above, the decision 
of the Court in Converium is not 
yet final. Based on article 6 of the 
European Convention on human 
Rights and the general principle of 
hearing both sides of the argument 
(hoor en wederhoor), the Court was 
of the opinion that it was not yet 
in a position to render a final deci-
sion because not all of the injured 
parties had been notified that the 
Court had been requested to render 
the collective settlement agreement 
binding. The injured parties involved 
(or their respective representatives) 
were therefore given the opportunity 
to submit a statement on 22 August 
2011. A hearing will be held on 3 and 
4 october 2011 in which all parties 
involved will he heard. 
 Based on the decision of the Court 
in Shell and the provisional decision 
in Converium, it is expected that the 
number of WCAM cases with inter-
national elements will increase in 
The Netherlands. This is even more 
likely since the decision of the U.S. 
case Morrison v. National Australia 
Bank Ltd., 130 S. Ct. 2869 (2010)), 
in which the United States Supreme 
Court decided not to assume jurisdic-
tion over claims initiated by foreign 
investors against a foreign company 
in relation to shares purchased at 
a foreign securities exchange (the 
“foreign-cubed” claims). The Supreme 
Court ruled that the principal anti-
fraud provisions of U.S. securities 
laws do not have extraterritorial ef-
fect and therefore apply only to trans-
actions in securities that take place in 
the U.S. or transactions in securities 
listed on a U.S. securities exchange. 
 Another notable judgment is the 
decision of the District Court of Am-
sterdam dated 23 June 2010 where 
the District Court ruled that the U.S. 

collective settlement agreement in In 
re: Royal Ahold N.V Securities & ERISA 
Litigation, 461 f. Supp 2d 383 (D. Md. 
2006)—declared binding by the U.S. 
Court on 16 June 2006—should be 
recognized in The Netherlands. The 
main reason the Amsterdam District 
Court recognized the U.S. collective 
settlement agreement was that U.S. 
proceedings for a binding declaration 
of a collective settlement are very 
similar to the collective settlement 
proceedings contained in the WCAM. 
The effect of this decision is that the 
Ahold shareholders, residing in The 
Netherlands, who did not opt out of 
the U.S. collective settlement agree-
ment, were bound by the Ahold collec-
tive settlement agreement and thus 
unable to initiate legal proceedings 
in The Netherlands.

improvements to the 
WCAM
 Based on the experiences with the 
WCAM so far, the collective settle-
ment procedure has proven to be 
a success. one evaluation of the 
WCAM—performed at the request of 
the Dutch government—determined 
that the act is an efficient and ef-
fective method of settling collective 
mass claims and that it has a broad 
scope.12

 Despite this, the evaluation found 
that supplementary measures are 
still required in order to increase the 
willingness of parties to enter into 
negotiation and actually achieve a 
collective settlement. A legislative 
proposal is currently under consider-
ation with the goal of improving the 
WCAM. Another legislative proposal 
is being considered to introduce a 
separate legal proceeding, enabling 
the district courts or the court of ap-
peal to request preliminary rulings 
directly from the Dutch Supreme 
Court (de Hoge Raad) with regard to 
collective mass claims.13 
 The proposed modifications to the 
WCAM include:

(a) notification of foreign injured 
parties 

 As indicated above, the notifica-
tion of possible injured persons 
plays an important role in the 
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WCAM. The notification is of rel-
evance in two stages of the col-
lective settlement procedure: at 
the time a settlement agreement 
has been reached and has been 
submitted to the Court in order 
to declare such settlement agree-
ment binding on all injured per-
sons (covered by the settlement 
agreement); and at the time the 
settlement agreement has been 
declared binding by the Court. 

 The WCAM provides that the no-
tification in both stages shall be 
effected by ordinary mail, unless 
otherwise provided by the Court.14 
In the Dexia case the Court al-
lowed the notification by ordinary 
mail, even for those injured par-
ties residing abroad. In the Vie 
d’Or and Vedior cases, however, 
the Court—with respect to in-
jured parties residing abroad—
referred in more general terms to 
the relevant international treaties 
and conventions on the service of 
documents. In Shell, the Court 
went even further and gave strict 
instructions on how to notify the 
injured parties residing abroad 
by ordering the petitioners to fol-
low the procedures on the service 
of documents referred to in Ser-
vice Regulation 2007, the hague 
Service Convention and similar 
instruments.15 

 Given the case law, it is now be-
ing suggested that the notifica-
tion provisions in the WCAM be 
amended so that the Court must 
order petitioners to follow a spe-
cific notification procedure (based 
on available international treaties 
and/or conventions on the service 
of documents) when notifying the 
injured persons residing abroad. 
By amending the WCAM this way, 
the Dutch Parliament would seek 
to ensure that all injured parties 
residing abroad are always noti-
fied of the existence of a potential 
collective settlement agreement 
and its binding effect in accordance 
with applicable international pro-
visions. During the first phase of 
the notification procedure—when 
a collective settlement agreement 
has been reached and is being 
submitted to the Court to obtain 

a binding order—the Court would 
most likely be granted the right 
to stay the collective settlement 
proceedings if it is of the opinion 
that the injured persons residing 
abroad have not been adequately 
notified. 

(b) The representation of the 
foundation or association

 The current WCAM does not spec-
ify at what point in time the foun-
dation or association representing 
the group of injured parties is suf-
ficiently representative. According 
to the Explanatory Memorandum 
to the WCAM, this can be derived 
from several factual circumstanc-
es, and it would not be advisable to 
deem any of these circumstances 
decisive. 

 The Explanatory Memorandum 
to the new legislative proposal 
indicates that the WCAM does 
not sufficiently take into account 
that a collective settlement agree-
ment can be concluded between 
more than one foundation or as-
sociation. Because of this, it is 
now being suggested that in case 
more than one foundation or as-
sociation will be a party to the 
collective settlement agreement, 
not every such individual founda-
tion or association must meet the 
requirement of being sufficiently 
representative. Pursuant to the 
legislative proposal, it would be 
sufficient that for every possible 
group of injured parties, at least 
one of the contracting foundations 
or associations sufficiently repre-
sents the interests of such group 
(article 7:709 paragraph 1 and 3 
DCC). 

(c) Suspension of proceedings al-
ready pending

 The legislative proposal further 
provides for amendments in rela-
tion to the suspension of individu-
al proceedings. Under the current 
WCAM, pending individual pro-
ceedings may be suspended at the 
request of the party responsible 
for the damages. Pursuant to the 
legislative proposal, this would 
be changed in such a way that all 
pending individual proceedings 

will be suspended by operation 
of law as soon as the collective 
settlement proceeding is initiated 
(article 1015 paragraph 1 DCCP). 

 The proposal also includes an 
amendment relating to the re-
commencement of the individual 
proceedings in case an injured 
party has opted-out of the collec-
tive settlement agreement. Where 
the WCAM currently provides 
that the suspended proceedings 
will be recommenced as soon as 
the injured party has opted out, 
under the legislative proposal the 
recommencement of the individ-
ual proceedings would not take 
place before the opt-out period has 
lapsed. This change is designed 
to prevent final judgments in in-
dividual proceedings from being 
rendered while the opt-out pe-
riod has not yet lapsed. This has 
proven to be a serious issue under 
the WCAM because any positive 
result in such individual proceed-
ings often triggers other injured 
parties to opt-out as well, which 
also may have a negative impact 
on the outcome of the collective 
settlement agreement.16 

(d) Pre-trial appearances
 To increase the number of cases 

in which a collective settlement 
agreement can be achieved, one 
proposal enables parties involved 
in mass damage cases to ask a 
judge at a very early stage for as-
sistance in the negotiation of the 
collective settlement agreement. 
During such pre-trial appearanc-
es—as they are called—the judge 
may assist in identifying the main 
disputes between the parties and 
encourage them to reach a collec-
tive settlement agreement or to 
seek the assistance of a media-
tor.17 

(e) Preliminary rulings procedure
 Another legislative proposal has 

been submitted to the Dutch Par-
liament that would introduce a 
separate legal proceeding, en-
abling lower courts to request 
preliminary rulings from the 
Dutch Supreme Court (de Hoge 
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Raad) relating to collective mass 
claims. It is expected that the in-
troduction of a preliminary rul-
ing procedure would also have an 
important effect on the WCAM 
cases.18 The underlying premise 
is that if parties know where they 
stand in mass damage cases, they 
might find it easier to commence 
negotiations—and possibly reach 
a settlement—at an early stage.19 

Comparative Analysis of 
Collective Mass Claims in 
other Jurisdictions
 Although the Dutch system is 
unique, other jurisdictions have sys-
tems with aspects resembling the 
WCAM. Below is a comparative dis-
cussion of the U.S. class action rule 
under the federal Rules of Civil Pro-
cedure, the Swedish Group Proceed-
ings Act and the German Capital 
Markets Model Case Act.

 The U.S. Damages Class Action 
 The U.S. class action procedure 

came into effect in 1966 with the 
introduction of Rule 23 of the fed-
eral Rules of Civil Procedure. Like 

the WCAM, the U.S. class action 
system has an opt-out procedure. 

 of course, a substantial differ-
ence between these systems is 
that it is impossible under Dutch 
law to claim monetary damages 
in a class action procedure. Such 
a claim is explicitly excluded in 
article 3:305a paragraph 3 DCC. 
The WCAM has not changed this, 
as the WCAM “only” provides for 
a collective settlement (instead of 
a class action).

 In addition, the U.S. class action 
process enables an individual 
person—as a ”lead plaintiff”—to 
claim monetary damages for the 
entire group of injured parties 
(the “class”), providing of course 
that the interests of the members 
of the class are similar and the 
lead plaintiff will be suitable to 
represent the class. Under the 
collective settlement procedure 
contained in the WCAM, how-
ever, it is the foundation or as-
sociation that must act on behalf 
of the class.20 foundations and 
associations representing the in-
jured parties do not conclude the 
settlement agreement in order to 
bind themselves. The collective 
settlement agreement is obviously 
concluded to bind the group of 
injured parties they represent.21 

 The Swedish Group 
Proceedings Act 
(Lag om grupprättegĺgung)

 T h e  S w e d i s h  L a g  o m 
grupprättegĺgung entered into force 
on 1 January 2003. With this act, 
Sweden became the first Europe-
an country to have a system truly 
comparable to the American class 
action system. The Swedish act 
provides for three types of group 
actions:

	 •	 individual	group	actions	 (i.e.	
class actions);

	 •	 public	group	actions	(an	author-
ity designated by the Swedish 
government may initiate group 
actions); and 

	 •	 organization	actions	restricted	
to consumer law and environmen-
tal law.

 Similar to the U.S. class action 
system, any individual injured 
party who has a potential claim in 
the class action lawsuit will be en-
titled to initiate class action pro-
ceedings under the system of the 
Lag om grupprättegĺgung. Before a 
Swedish court decides whether 
or not the putative class action 
will be permitted to go forward, 
it must first decide whether the 
case is indeed appropriate for a 
class resolution. The court should 
determine whether the class ac-
tion is more effective and efficient 
than the many individual legal 
proceedings that might be initi-
ated; whether the class action has 
more benefits than the already 
available procedural options; and, 
of course, whether the group’s rep-
resentative is indeed suitable to 
represent the group.

 A further similarity with the U.S. 
system is that the group’s rep-
resentative is entitled to enter 
into settlements with the alleged 
liable party or parties, and this 
settlement will be binding upon 
the members of the class only af-
ter a decision of approval of the 
court.

  Contrary to the system in the U.S. 
and The Netherlands, however, 
the Swedish Act does not have 
an opt-out procedure, but instead 
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requires individuals to opt-in.22 
only the individual persons who 
have notified the court that they 
would like to join the action will 
be included in a judgment or court 
settlement arising from the class 
action lawsuit.23

 The German Capital Markets 
Model Case Act (the Kapitalan-
leger-Musterverfahrensgesetz) 

 The German Kapitalanleger-Mus-
terverfahrensgesetz (“KapMug”) 
entered into force on 1 November 
2005. The KapMug differs from the 
American and Swedish collective 
actions and the WCAM in various 
respects. 

 In the first place, the KapMug 
applies only to group actions in 
the securities litigation context. It 
is especially designed for certain 
disputes under the German Capi-
tal Markets Law.24 The KapMug 
allows both the injured investor 
as well as the alleged liable party 
to submit a request to the court of 
first instance in order to set up a 
“model case procedure” so that cas-
es related to the same matter may 
be handled together. The purpose 
of the model case procedure is to 
determine facts or points of dispute 
that also play a role, or could play a 
role, in other cases.25 When the re-
quest for the model case procedure 
has been filed with the court in 
first instance, it will be published 
in a public register of claims (the 
“Klageregister nach dem Kapital-
anleger-Musterverfahrensgesetz”) 
to enable other parties with simi-
lar cases to file identical requests 
concerning the model case proce-
dure.26 At least nine further iden-
tical requests must be filed within 
a period of four months in order 
for the court of first instance (i.e., 
the court where the first request 
was filed) to refer the model case 
procedure to the higher Regional 
Court (the “Oberlandesgericht”). 
Subsequently, the higher Regional 
Court will decide who will be the 
“lead plaintiff” in the model case 
procedure. The lead plaintiff will 
be designated by the higher Re-
gional Court on equitable grounds, 
taking into account the amount 

the lead plaintiff has claimed and 
suitability to represent the group. 
This means that it is irrelevant 
in Germany who the first person 
is to file the request for the model 
case procedure, which is designed 
to prevent “a race to the court-
house.”27 

 once the model case procedure is 
pending at the higher Regional 
Court, all other cases concerning 
that model case procedure will be 
stayed.28 Next to the lead plaintiff, 
the other claimants will be des-
ignated by the higher Regional 
Court as interested parties to the 
model case procedure. When the 
higher Regional Court renders its 
decision, the individual proceed-
ings will continue. The KapMug 
stipulates that the decision in the 
model case procedure will be bind-
ing for any court that must give a 
decision in the individual proceed-
ings. This means that, similar to 
the Swedish Group Proceedings 
Act, the procedure under the Kap-
Mug must be considered as an 
opt-in procedure. It is available 
only to parties willing to initiate 
proceedings themselves, be it those 
of pending proceedings, or those 
joining later.29

 The KapMug was introduced for 
a trial period only. It was initially 
due to expire on 31 october 2010. 
The German legislature, however, 
decided to extend the KapMug for 
two years to gain time for reforms. 
The KapMug will now expire on 31 
october 2012. Recent statements 
by the German federal Govern-
ment indicate that the KapMug 
will be extended not only in time, 
but also in scope to include other 
mass civil damages.30

Conclusion
 The Netherlands is the only Eu-
ropean country where a collective 
settlement of mass claims can be 
declared binding on the basis of an 
opt-out system. Considering the 
available case law, the collective 
settlement procedure contained in 
the WCAM has proven to be very 
successful, not only in cases where 
Dutch injured parties are involved 

but also in cases involving foreign 
injured parties. With the provisional 
decision of the Amsterdam Court of 
Appeal in the Converium case, it is 
expected that the number of collective 
settlement procedures with interna-
tional elements will increase in The 
Netherlands. This is even more likely 
since the decision of the U.S. Supreme 
Court in Morrison v. National Austra-
lia Bank Ltd. and the decision of the 
District Court of Amsterdam of 23 
June 2010 in which the court recog-
nized the U.S. settlement agreement 
in the Ahold case. Despite (or perhaps 
because of) this initial success, ad-
ditional improvements to the WCAM 
are currently being proposed in order 
to enlarge the applicability of the 
WCAM and make it more attractive 
for parties to come to a settlement. 
The public consultation with regard 
to the legislative proposal to improve 
the WCAM was closed on 15 April 
2011, and the Minister of Justice will 
now incorporate the comments before 
submitting a definitive proposal to 
the Dutch Parliament.
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