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The Third OIG Risk Area: Reporting Financial Support from Other Sources—
Overview and Risk Assessment

by Ann M. Lichter, Grants & Contracts Practice,
Hogan & Hartson LLP, Washington, DC

This article is the third of a three-part series addressing the research compliance risk areas highlighted by the Office of the
Inspector General of the Department of Health and Human Services in its Nov. 2005 proposed guidance on compliance pro-
grams in the federal research area. The articles are intended to provide an overview of the applicable federal rules in each risk
area and to identify the issues in each area that present the greatest problems for grantees.

The January issue of Report on Research Compliance discussed time and effort reporting; the February issue reviewed

allocating charges to federal awards.

The reporting of financial support from other
sources is the third risk area in the Office of Inspector
General (OIG) of the Department of Health and Human
Services {HHS) proposed compliance guidance for re-
cipients of Public Health Service Awards.! This risk area
has not been the focal point of any of the recently re-
ported federal investigations of universities and research
institutions, but the issue has been raised in several of
them. It is an issue that deserves close attention, if only
because the potential risks of systematic noncompliance
are very high and the consequences may be severe.

This article addresses the reporting of research sup-
port from other sources as required by the policies of the
National Institutes of Health (NIH).

NIH Policy Guidance on the Reporting of
‘Other Support’

When applying for an award from the NIH, the
applicant must report all active and pending sources of
other financial support for the research projects of the
key personnel listed in the grant application. " Active”
support includes funded research projects on which the
researcher is currently working. “Pending” support
refers to proposed research projects to which the re-
searcher intends to devote effort if they are funded. Key
personnel include the principal investigator (PI) and
other individuals “who contribute to the scientific devel-
opment or execution of a project in a substantive, mea-
surable way, whether or not they receive salaries or
compensation under the grant.”

NIH defines this category of funding from other
sources (commonly referred to as “other support”) to
include

all financial resources, whether Federal, non-
Federal, commercial or institutional, available in
direct support of an individual’s research en-
deavors, including, but not limited to, research
grants, cooperative agreements, contracts, and/
or institutional awards. Training awards, prizes,
or gifts are not included ?

Applicants must submit complete and up-to-date
other support information for key personnel (excluding
consultants) before an award may be made. Pursuant to
NIH's “just-in-time” procedures, other support informa-
tion is submitted upon the request of NIH staff when the
award application is under consideration for funding.
Once an award is funded, grantees must report any
changes in other support for key personnel as part of the
annual progress report to NIH.

The reporting of other support at the initial applica-
tion phase helps the NTH awarding officials to assess
whether federal dollars should be awarded to the appli-
cant for the proposed research, or whether because of
budgetary, commitment, or scientific overlap, federal
investment in the project is unwarranted. NIH does not
permit overlap of any kind. By identifying and eliminat-
ing overlap, NTH aims to ensure the following:

(1) Sufficient and appropriate levels of effort are commit-
ted to the project.

(2) There is no duplication of funding for scientific aims,
specific budgetary items, or an individual’s level of effort.

(3) Only funds necessary to the conduct of the approved
project are included in the award.*

Three Overlap Categories

NTIH has identified three different categories of over-
lap — (1) commitment, (2) budgetary, and (3) scientific
— and defined them as explained below.

Commitment Overlap. Commitment overlap occurs
when an individual’s time commitment to research
projects exceeds 100 percent, regardless of whether sal-
ary is requested for that individual in the application.
This rule is consistent with NIH's overall requirement
that no individual on the project is permitted to have
commitments exceeding 100 percent of total effort.

Budgetary Overlap. Budgetary overlap occurs when
an application includes budgetary items, such as equip-
ment or salary, that have already been provided for by
another source.
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Scientific Overlap. Scientific overlap occurs when:
“(1) substantially the same research is proposed in more
than one application or is submitted to two or more
different funding sources for review and funding consid-
eration, or (2) a specific research objective and the re-
search design for accomplishing that objective are the
same or closely related in two or more applications or
awards, regardless of funding source.”’

NIH instructs individuals to include a summary of
whether an active or pending award overlaps in scien-
tific, budgetary, or commitment terms with the work
proposed in the application.

If there is no overlap, a simple statement indicating
as much will be sufficient.

If there is overlap, the applicant should include an
explanation of how the overlap would be eliminated
should the application be funded. NIH staff consult with
the principal investigator and other applicant institution
officials to resolve any overlap issues at the time an
award is made. Annual reporting of changes in other
support for key personnel by the grantee to NIH helps to
ensure that overlap does not become an issue in later
grant budget periods.

Compliance Risks

As the HHS OIG noted in its proposed guidance,
materially misrepresenting other support information or
failing to provide other support information could sub-
ject an institution to civil or criminal fraud Hability under
the False Claims Act or other fraud statutes. Both the
principal investigator and representative of the applicant
institution certify that the grant application, including
just-in-time submissions, contain true, complete, and
accurate information. In its proposed compliance guid-
ance, the HHS OIG characterized the provision of “com-
plete and accurate” other support information as
“critical” to an awarding agency’s ability to determine
whether a particular application should receive funding.

Risk to Entire Award. Unlike effort reporting or cost
allocation errors, which generally result only in disallow-
ance of particular unsupported charges to an award,
misrepresenting other support could put the entire
award at risk. To the extent that an applicant’s misrepre-
sentation of other support information prevents an
agency from recognizing scientific overlap—an issue
that potentially could cause the agency to modify the
award or not fund it at all—it is conceivable that federal
officials would deem the entire award invalid.®

The Scope of ‘Other Support’ Reporting

The scope of the “other support” reporting require-
ment is quite broad but does have some limits.

Research Endeavors. First, NIH requires applicants
to list only other sources of financial support related to
individuals’ “research endeavors.” The HHS OIG's pro-
posed guidance incorrectly describes the scope of the
other support reporting requirement when it states that
the applicant institution “must disclose all compensation
and salary support.”” As the NIH policy guidance makes
clear, the reporting of other support does not include
salary or compensation received for teaching, training,
or other nonresearch endeavors.

Second, the NIH grant application instructions indi-
cate that an individual researcher should list all research
endeavors in which he or she is involved, regardless of
whether salary is received for any effort contributed.
Specifically, the NIH instructions state that
“[cJommitment overlap occurs when a person’s time
commitment exceeds 100 percent, whether or not salary
support is requested in the application.”®

While this directive appears to refer only to whether
salary support is requested in the application under
review, the overall objective of NIH is to use the other
support information to determine whether an
individual’s time commitment is greater than 100 per-
cent. Therefore, individuals must list all research en-
deavors, including those for which they do not receive
compensation.

This instruction may seem to be at odds with the
NIH definition of “other support,” which is expressed in
terms of the receipt of “financial resources,” but it is
important to note that even if an individual is not receiv-
ing financial support in the form of salary for his effort
on a research grant, he is likely still using the outside
financial resources in the form of equipment or supplies.

Third, in the past applicant institutions and indi-
viduals may have felt obligated to report only other
support that an individual researcher receives through
the applicant institution. Now NIH expects applicants to
report all financial support from other sources that are
available to an individual researcher, even if the other
support does not flow through the applicant institution,
but, instead, is awarded directly to the individual re-
searcher or to another institution with which the re-
searcher is also associated.

This requirement puts the applicant institution in
the difficult position of having to certify the accuracy of
the scientific, commitment, and budgetary terms of the
outside support, even though the institution itself does
not hold the relevant records and is not a party to the
research agreement under which that support is pro-
vided. For example, it may be difficult for the applicant
institution to verify an individual’s effort spent on re-
search grants awarded through another institution, be-

Access article archives and other practical tools at www.ReportonResearchCompliance.com



6 Report on Research Compliance

March 2006

cause grantees are required to report and certify only the
effort spent by an individual on activities performed
directly for the institution. Consequently, time spent on
”outside” research projects generally will not be in-
cluded in an individual’s total institutional effort. None-
theless, NIH at least has been quite clear in stating that
key personnel must include in “other support” not only
institutional awards, but also “outside” research projects
funded by others.

Reporting Clinical Trials as Other Support. A final
issue worth discussing with respect to the scope of
“other support” is how an individual researcher should
account for his involvement in industry-sponsored clini-
cal trials. Many researchers are engaged in multiple
industry-sponsored clinical trials, most of which require
very little effort or time on the part of the researcher. It is
sometimes difficult to measure precisely the effort asso-
ciated with each of the clinical trials because the effort
amounts are generally so small and because they vary
greatly depending on the phase of a particular trial. An
individual researcher may question whether it is neces-
sary to include in his list of “other support” dozens of
clinical trials in which he spends less than 1 percent of
effort in any given time period.

Nonetheless, NIH makes it clear that in order to
comply with the reporting requirements for other sup-
port, individuals must include such clinical trials in their
list of funded research endeavors. One way of doing so
without listing each individual project is to report aggre-
gate effort on the industry clinical trials as a group. This
approach appears to be acceptable to NIH, as long as the
aggregate effort does not exceed 10 percent. To do so, the
researcher should list each clinical trial sponsor sepa-
rately and provide an explanation as to why he has de-
termined it is best to report his involvement in an
aggregate form.

Commitment and Scientific Overlap

The HHS OIG's proposed guidance raised several
issues regarding the propriety of submitting multiple
applications to different awarding agencies, and whether
doing so violates restrictions on commitment and scien-
tific overlap. Given the competition for federal research
dollars, it is not unusual for investigators to have mul-
tiple applications pending with different awarding agen-
cies. While this practice is generally acceptable, there are
certain guidelines that applicants must follow in order to
prevent commitment and scientific overlap.

Commitment Overlap. As an example of commit-
ment overlap, the OIG stated that it would be “clearly
improper for researchers in award applications to sepa-
rately report to three awarding agencies that they intend

to spend 50 percent of their effort on each of the three
awards.” The OIG seems to presume that if all three
applications were awarded, there would be a clear viola-
tion of NIH's policy that an individual’s commitments
may not exceed 100 percent.

Aside from the fact that there is usually no assur-
ance or even likelihood in such circumstances that all
three proposals will be funded, this assumption ig-
nores the interactive way in which NIH finalizes
award decisions through discussion with the appli-
cant institution and principal investigator. During this
process adjustments are often made to the research
proposal, including changes to level of effort for key
personnel if commitment overlap is a concern. By
handling the proposal review process in this way, NIH
enables applicants to have multiple applications
pending at one time, and doing so is acceptable as
long as certain guidelines and restrictions are fol-
lowed.

When submitting other support information to NIH,
researchers should list the actual effort for the current
budget period of active research awards. The other sup-
port information should also include all pending
awards, and researchers should list their proposed effort
for the initial budget period of each pending award.

As explained in the NIH grant application instruc-
tions and the policy guidance regarding other support,
resolution of the overlap occurs at the time of an award
through discussions with the applicant institution offi-
cials, the principal investigator, and awarding agency
staff.

If resolving the commitment overlap would require
an individual to reduce his effort on a different NIH
grant for which he is considered “key personnel,” he
may need to secure advance approval from the appro-
priate NIH official for that award. Grantees must notify
the NIH grant officer in writing if the principal investi-
gator or other key personnel specifically named in the
notice of grant award will withdraw from the project
entirely, be absent from the project for a continuous
period of three months or more, or reduce time devoted
to the project by 25 percent or more from the level that
was approved at the time of the award. NIH must ap-
prove any alternate arrangement proposed by the
grantee.’

Finally, it is important to note that although the re-
porting of other support information helps NIH and
grantee institutions to monitor an individual’s commit-
ments to research projects, it does not always provide an
accurate portrayal of overall effort by an individual on
an institutional basis because it does not include instruc-
tion or other nonresearch activities. Grantee institutions
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should ensure through their internal proposal review
procedures that the effort to which the researcher com-
mitted in a proposal is consistent with all of the
researcher’s other commitments, not just his research
commitments.

Scientific Overlap. In its discussion of reporting
financial support from other sources, the HHS OIG ex-
pressed particular concern that without accurate and
complete information, NIH may provide duplicate fund-
ing to a project whose research aims are already being
supported by another source. NIH and the National
Science Foundation (NSF) are particularly sensitive to
this issue, because the two agencies sometimes have
related research funding interests."

NIH’s policy on scientific overlap clearly prohibits
applicants from proposing identical or substantially
similar research projects to two or more different fund-
ing sources. The two exceptions to this general rule are
K-series training awards and individual research
projects that are identical to a subproject that is part of a
P-series grant.

This rule does not, however, prohibit an individual
from submitting applications proposing to conduct re-
search in related but distinct parts of a larger research
question. If this is the case, an applicant must take care
to ensure that “a specific research objective and the re-
search design for accomplishing that objective” are not
the same or closely related in two or more applications
for awards, regardless of the funding source.” One way
to help assure the awarding agency that a particular
proposal is distinct from other related proposals would
be to include a brief explanation of the relationship be-
tween the two in the other support information.”

Issue Merits Renewed Attention

In some respects the requirement to report “other
support” is a relatively straightforward compliance mat-
ter. Upon close examination, however, the requirement is
not without ambiguity, and the HHS OIG’s recent focus
on it suggests that it deserves renewed attention. NIH
considers the review of an applicant’s active and pend-
ing other-support information to be an inportant part of
the funding decision process, as well as a method for
monitoring the ongoing commitments of key personnel.
Institutions, therefore, must make it a priority to ensure
that individual researchers properly include and de-
scribe all their research activities, including those only in
the proposal stage. Institutional policies and procedures
related to the reporting of other support should serve as
a safeguard to prevent scientific, budgetary, and commit-
ment overlap by investigators and their institutions.
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