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Public Law after the Human Rights Act
By Julia Marlow

Published 10 years after the Human Rights Act 1998 (HRA)
came into force, Tom Hickman's recent book is an impressive
critique of the complex relationship between public law and
the HRA. The complexity of that relationship is particularly
evident from the book's contrasting emphasis on the centrality
of the Act to the legal system as a whole, and on the fraught
relationship resulting from its position within the context of the
well established principles of public law.

KEY QUESTIONS

Throughout the book, Hickman grapples with a number of key
guestions, such as the function of public law, the status and
nature of the HRA, and the HRA's relationship with common
law. In doing so, he provides a well-measured assessment of
different arguments, heavily drawn from relevant case-law
and academia. Having analysed these differing views, he
presents convincing, albeit far from universally accepted,
conclusions. The author reaches a number of forcefully
argued conclusions as to how human rights and public law
principles should interact, lamenting, for example, the House
of Lords' blanket conclusion that the HRA does not ever,
regardless of context, impose process obligations on public
authorities.

"While the book is admirably erudite, it also reflects
Hickman's sound understanding of his subject”

Hickman does not balk at criticising judicial decisions he
considers to have been unhelpful in terms of the development
of human rights law. However, criticism is constructively
balanced with his proposed solutions; in the case of the
court's seemingly entrenched position on human rights and
process obligations, he suggests that the existing
requirements at common law are used by judges to facilitate a
necessary retreat. He is also keen to set out his criteria for the
Bill of Rights proposed by the current government. However,
the book generally avoids being over prescriptive, and leaves
many questions unanswered in recognition that the debate
remains very much underway.

Particularly insightful are his views on the importance of
distinguishing between the two elements of Art 6; the
procedural right of access to court and the substantive
principle of legal equality. However, while the book is
admirably erudite, it also reflects Hickman's sound
understanding of the practical nature of his subject, at times in
a refreshingly light manner. For example, in the conclusion to
a weighty chapter on the legal standards applicable to
executive decision-making, he notes that "public officials do
not get up in the morning and decide to make a proportionate
interference with a protected right".

DEBATE

This book does not profess to be a text book; rather, it is an
important contribution to a debate in which Hickman does not
aim to speak the final word. It makes it clear that any other
approach to the debate would be impossible. Throughout, the
Act is presented as a relatively unsettled and, in some ways,
fragile piece of legislation, with significant developments
ahead of it. Those developments will have equally important
repercussions for public law. What seems certain, however, is
that this book will, at the very least, stimulate further debate
on the subject. It seems likely that it will also play an important
part in informing it.
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