New Requlations
Imposed for
Entities Furnishing
Information to CRAs

BY BRET COHEN, ESQ.
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- NJuty 1, 2010, FINAL REGULATIONS™ WENT INTO EFFECT THAT IMPOSE NEW OBLIGA-
‘ TIONS ON ENTITIES THAT FURNISH INFORMATION ABOUT INDIVIDUALS (“DATA FURNISH-
-‘f": ERS”) TO CONSUMER REPORTING AGENCIES (“CRAS”) FOR USE IN REPORTS ABOUT THOSE
k INDIVIDUALS. THESE REGULATIONS REQUIRE DATA FURNISHERS TO INSTITUTE REASON-
il ABLE POLICIES AND PROCEDURES THAT (1) ENSURE THE ACCURACY AND INTEGRITY OF FURNISHED
: INFORMATION AND (2) ALLOW INDIVIDUALS TO FORMALLY DISPUTE THE CORRECTNESS OF CERTAIN
INFORMATION THAT IS FURNISHED ABOUT THEM T0 CRAS DIRECTLY WITH THE DATA FURNISHER.

What Is a CRA, and Who Is a Data
Furnisher?

The regulations were issued on July 1, 2009
jointly by a number of federal agencies pursu-
ant to the Fair and Accurate Credit Transac-
tions Act of 2003, which amended the Fair
Credit Reporting Act (“FCRA”). Under the
FCRA, a CRA is generally defined as an entity
that regularly engages in assembling any infor-
mation about individuals for the purpose of
providing a report to a third party bear-
ing on the individual’s creditwor-
thiness, character, general
reputation,  personal
characteristics, or
mode  of

living,

N

whete such a report is expected to be used as
a factor in establishing the individual’s eligibil-
ity for personal credit, insurance, or employ-
ment purposes. As the name sounds, the most
common type of CRA is a credit bureau, but
companies that perform background checks
for employment purposes, or compile such
information about a company’s employees
to report for employment purposes, ate also

considered CRAs.

Accuracy and Integrity Rules and
Guidelines

The accuracy and integtity rules within the
new regulations require data furnishers to
“establish and implement reasonable written
policies and procedures regarding the accu-
racy and integtity of the information relating
to consumers that it furnishes to a consumer
reporting agency.” “Accuracy” means that in-
formation furnished about an individual cor-
rectly:
1. reflects the terms of the relationship with

the individual;
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2. reflects the individual’s performance
and other conduct with respect to the
relationship; and

3.identifies the appropriate individual.

“Integrity” means that information

furnished about an individual:

1. is substantiated by the data furnisher’s
records at the time it is furnished;

2.1s furnished in a form and manner that
is designed to minimize the likelihood
that the information may be incor-
rectly reflected in a report about the
individual; and

3.includes any information in the
furnishet’s possession that the Fed-
eral Trade Commission (“FTC”) has
determined the absence of which
would likely be materially misleading
in evaluating the individual. Regarding
the last category, the FTC only has
determined an individual’s credit limit
with the furnisher, if applicable, must
be reported, but it is possible that
in the future the FTC could require
furnishers to provide other categories
of information.

Although  this mandate is worded
broadly, the regulation also specifically re-
quires that data furnishers “consider” de-
tailed guidelines (which are appended to
the regulations) and “incorporate those
guidelines that are approptiate.” By re-
quiring data furnishers to “consider”
and “incorporate” these guidelines, the
regulation requires data furnishers to con-
duct an audit of their current furnishing
policies and procedures. Moteover, the
guidelines contain a list of specific com-
ponents of policies and procedures that a
furnisher “should address,” making these
components de facto requirements of
any written policies and procedures that
result. These components include:
¢ Using standard data reporting formats

and standard procedures for compiling

and furnishing data, where feasible,

such as the electronic transmission of

information about individuals to CRAs.
* Maintaining records for a reasonable

petiod of time in order to substantiate
the accuracy of any information about
an individual that is subject to a direct
dispute by the individual.

Establishing and implementing ap-
propriate internal controls to ensure
accuracy and integtity, such as by
implementing standard procedures and
verifying random samples of informa-
tion furnished to CRAs.

Training staff that participates in activi-
ties related to data furnishing,
Providing for appropriate and effective
oversight of relevant service providers

whose activities may affect the accuracy
or integrity of furnished data.

Deleting, updating, and correcting
information in internal records, as ap-
propriate, to avoid furnishing inaccurate
information.

Conducting reasonable investigations
of disputes.

Designing technological and other
means of communication with CRAs
to prevent duplicative reporting, er-
roneous association of information
with the wrong individual(s), and other
occurrences that may compromise the
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accuracy or integtity of data furnished.
* Providing CRAs with sufficient identify-
ing information about each individual
about whom information is furnished to
enable the CRA to propetly identify the
individual.
Conducting a periodic evaluation of
internal practices, CRA practices of which
the furnisher is aware, investigations of

disputed information, cotrections of
inaccurate information, means of com-
munication, and other factors that may
affect the accuracy or integrity of data
furnished.

The regulation also specifies that policies
and procedures must be appropriate to the
nature, size, complexity, and scope of each
furnisher’s activities. In addition, the regu-
lation requires that furnishers review their
policies and procedures “periodically” and
update them as necessary to ensure their
continued effectiveness.

Direct Dispute Rules

In addition to the accuracy and integrity
rules, the new regulations also contain rules
requiring data furnishers in most cases to
investigate disputes that individuals submit
directly to them regarding the accuracy of
information that the furnishers reported to
a CRA. Previously, the law encouraged in-
dividuals to submit their disputes through a
CRA, rather than directly to data furnishers.

The new rules requite data furnishers to
conduct “a reasonable investigation” of any
such dispute initiated by an individual over
furnished data. Data furnishers do #of need
to conduct such an investigation, however,
if any of a number of exceptions apply,
including if the dispute is about the con-
sumer’s identifying information; the identity
of past or present employers; inquities or
requests for a consumer report; information
derived from public records; information re-
lated to fraud alerts or active duty alerts; or
information provided to a CRA by another
furnisher.

The rules require a data furnisher to re-
spond to disputes received at any business
address, unless the furnisher has previously
specified an address to the individual sub-
mitting the dispute or a specific address is
listed on the report of the CRA incorporat-

ing the disputed information. After receiving
a valid dispute notice from an individual, the
data furnisher must conduct and complete
an investigation within thirty days (unless
the disputer provides additional informa-
tion within that period). If the investigation
finds that the information reported was in-
accurate, the data furnisher must promptly
notify and provide cotrections to each CRA
to which the furnisher provided inaccurate
information.

Compliance Steps

At minimum, data furnishers must es-
tablish written policies and procedures re-
garding the accuracy and integrity of the
information relating to its employees that
it provides to CRAs. This will involve con-
ducting a review of existing policies and
procedures, both formal and informal, to
determine if they comply with the guide-
lines appended to the regulations, and mak-
ing modifications as needed. Data furnishers
also must consider the specific components
of policies and procedures listed in the
guidelines appended to the regulations, and
include those specific components in writ-
ten policies and procedures if applicable.
Further, data furnishers must adopt a pro-
cess to review these policies and procedures
petiodically and update them as necessary to
ensure their continued effectiveness.

To comply with the direct dispute rules,
data furnishers should determine if they fur-
nish any information to CRAs which is not
subject to any of the exceptions in the regu-
lation, and if they do, they must establish
formal policies and procedures to ensure
that they conduct a “reasonable investiga-
tion” of all direct disputes about individuals’
information provided CRAs. PI

*See: http://tinyurl.com/2bcewmy

Republished with the permission of the Hogan
Lovells Chronicle of Data Protection. Originally
titled, “Regulations Imposing New Obligations on
Entities Furnishing Information to Consumer Re-
porting Agencies Go into Effect on July 1”. See:
www.hldataprotection.com.

Ed Note: Thanks to W. Barry Nixon for arranging the
reprinting of this important information. For additional
information on CRAs, see Mr. Nixon’s article, “Ate You
A Consumer Reporting Agency?” in the April 2010 is-
sue of PI Magazine.
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