HO gan THE 2011 ICC RULES OF ARBITRATION AND THE 1998 ICC RULES OF ARBITRATION: A COMPARISON

Lovells

Element of Arbitration 1998 ICC Rules of Arbitration Rule 2011 ICC Rules of Arbitration Rule
The role of the ICC Court | The ICC Court of Arbitration ensures the 1.2 The ICC Court of Arbitration administers the 12
of Arbitration application of the ICC Rules of Arbitration. resolution of disputes in accordance with the ICC
Rules of Arbitration, and is the only body 6.2
authorised to do so.
Consolidation of The ICC Court of Arbitration may consolidate 4.6 & 19 | The ICC Court of Arbitration may consolidate two | 10 & 23.4
arbitrations claims in connection with a legal relationship (in or more arbitrations at any point in the
respect of which arbitration proceedings are proceedings, but the inclusion of any new claims
pending between the same parties under the arising after the Terms of Reference have been
ICC Rules of Arbitration), at any time before the signed or approved must be approved by the
Terms of Reference have been signed or tribunal.
approved.
Joinder of additional No provision for joinder of additional parties. N/A Additional parties may be joined to the arbitration | 7
parties before the confirmation or appointment of any

arbitrator. Any request for joinder after such time
requires the consent of all parties.

Claims between multiple | No express provision on claims made by 10 In an arbitration with multiple parties, claims may | 8
parties multiple parties (save for certain rules on the be made by any party against any other party
appointment of the tribunal where there are (subject to certain restrictions relating to when
multiple parties). new claims arise).
Multiple contracts No provision for claims arising out of multiple N/A Claims arising out of, or in connection with, more | 9
contracts. than one contract may be made in a single
arbitration.
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Element of Arbitration ICC Rules 1998 Rule ICC Rules 2011 Rule
Multiple Parties - Where there are multiple parties that can be 10.1 Where there are multiple parties that can be split | 12.6
Appointment of Tribunal split into multiple claimants and / or multiple into multiple claimants and / or multiple
respondents, then each side shall nominate an respondents, then each side shall nominate an
arbitrator jointly. arbitrator jointly. Additional parties shall make a
o . . . 12.7
nomination with the side that they join.
In the absence of a joint nomination and where | o, In the absence of a joint nomination and where
the parties are unable to agree on a method for . the parties are unable to agree on a method for
the constitution of the TribunaL the Court shall the constitution of the Tribunal, the Court shall 12.8
appoint a suitable Arbitral Tribunal. appoint a suitable Arbitral Tribunal.
Independence and Every arbitrator must be independent of the 7.1 Arbitrators sign a declaration of impartiality and 1.1
impartiality of arbitrators | parties in the arbitration. independence, and remain under a positive duty
throughout the arbitration to inform the
Secretariat of any matters affecting their
independence or impartiality. Arbitrators must
sign a Statement of Availability to avoid any
conflict of obligations.
Cost-effective and No express requirement for the tribunal or the N/A Express requirement for the tribunal and the 221
expeditious conduct of parties to conduct the arbitration in an parties to conduct the arbitration in an
the arbitration expeditious or cost-effective manner. expeditious and cost-effective manner.
Case management No express powers pursuant to which the N/A The tribunal may adopt such procedural 222,
powers of the tribunal tribunal may adopt a pro-active approach to measures as it considers appropriate to ensure 241 & 24.3
case management. effective case management, and shall convene a
case management conference to consult the
parties on any such measures.
Confidentiality of the No express provision on the confidentiality of 20.7 The Tribunal may make orders regarding the 223
proceedings proceedings, although the tribunal may take confidentiality of the proceedings and any other
measures to protect trade secrets and matters in connection with the arbitration,
confidential information. including taking measures to protect trade
secrets and confidential information.
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Element of Arbitration ICC Rules 1998 Rule ICC Rules 2011 Rule

Appointment of an No provision for the appointment of an N/A An emergency arbitrator may be appointed and 29 &

emergency arbitrator emergency arbitrator. grant interim or conservatory relief before the Appendix V
tribunal is constituted.

Challenges to Determination of jurisdiction in the event of a 6.2 The Tribunal will now decide the following issues | 6.3

Jurisdiction party's failure to submit an answer, any previously determined by the Court:

challenge to the existence, validity or scope of o The determination of jurisdiction in the
the arbitration agreement or the consolidation event of a party's failure to submit an
of multiple arbitrations was considered by the answer
Court. . Any challenge to the existence, validity or
scope of the arbitration agreement
. The consolidation of multiple arbitrations.
Appointment of The Court could appoint the arbitrator / 9 The Court may appoint an arbitrator when: 134
Arbitrators Chairman when the circumstances so demand ° One or more of the parties is a state or
or when a party has failed to nominate an claims to be a state entity
arbitrator. . The Court considers that it would be
appropriate to appoint an arbitrator from a
country or territory where there is no
National Committee or Group, or
0 The President of the Court certifies that it
is necessary and appropriate to make a
direct appointment.

Modernisation No equivalent N/A The Rules encourage the use of IT and expressly | 3
state that the Tribunal or Secretariat can deliver
communications by email. Outdated references
to telegrams and telex have been deleted.
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