Competition

Warning shot to insurers from Brussels

Questionnaires issued as part of the EC sector inquiry into business insurance assess firms’ compliance with competition rules, write Jennifer Donohue and Matthew Giles

NEARLY a year ago, the Euro-
pean Commission launched a
sector inquiry into companies
and intermediaries offering
business insurance (defined as
“the provision of insurance
products and services to busi-
nesses”) owing to concerns that
Furopean customers were not
benefiting from integrated and
competitive financial markets.

The commission is using this
sector inquiry rather than its
normal competition enforce-
ment powers because it sus-
pects that the market is not
functioning correctly but needs
more information fully to un-
derstand the reasons why this
might be the case. -

Recognising that the indus-
try 18 often marked by close
(and, some would argue, neces-
sary) co-operation, the commis-
sion is nevertheless interested
in understanding more about
certain industry arrangements
that it believes may be exces-
sive and unjustified and maght
lead to distortions within the
market.

For example, in certain
areas of insurance, msurers
associations and commitiees
often jointly agree standard
policy conditions which alleg-
edly leave customers little
room in ferms of negotiation or
alternative options.

The commission also be-

lieves that other horizontal
and vertical agreements be-
tween insurers, reinsurers and
intermediaries often work to
the detriment of consumers by
stifling incentives to compete.

The inquiry is therefore a
fact-finding exercise that may
lead to the imposition of struc-
tural, regulatory and competi-
tion law-based remedies.

The ingquiry extends to a
vast range of insurance under-
takings and products and in-
cludes, as well, all insurance
and reinsurance intermedia-
tion activifies. :

In particular, the commis-
sion aims to highlight potential
barriers to entry and obstacles
to the provision of services
eross-border within the EU, in-
cluding any problems regard-
ing access to risk data and dis-
tribution channels.

To that end, the inquiry will
focus on issues such as the
joint setting of standard policy
conditions, co-insurance ar-
rangements between insurers,
the extent of co-operation with-
in insurers’ associations, and
agreements between insurers
and intermediaries.

It is also clear that the com-
misgion has not ruled out
broadening the imgury’s scope
to look at other areas of the in-
surance market where it be-
lieves there are concerns.

Several questionnaires have
now been circulated which
have requested detailed infor-
mation from companies within
the sector under investigation.
Where a company does not co-
operate, the commission has
the power to make a formal
demand or carry out inspec-
tions at the company's EU-
based offices.

Responses to the question-
naires can be used by the com-
mission as a basis for subse-
guent individual investiga-
tions apainst companies sus-
pected of anti-competitive
conduct.

As such, they should also act
as a kind of “warning shot” to
companies to assess their com-
pliance with competition rules
and to take action to remedy
any breaches in advance of
individual investigations by
the commission or mnational
authorities.

Though not specifically
focused on the behaviour of in-
dividual insurance players, the
commission will likely use
any evidence that it gathers
during this exercise to proceed
against companies it suspects
of wviolating EC competition
laws.

Regulatory teview of the
business insurance industry
has now stretched Lo our side of
the Atlantic and industry par-

ticipants are on notice that
their business arrangements
will be serutinised more closely
than ever before.

Nevertheless, as much as
the inquiry represents a chal-
lenge (and a potential threat)
to some, it also offers opportu-
nities for those who would
like to see practical and con-
structive change within the
industry.

Indeed, information re-
ceived and generated as a re-
sult of this inquiry may lead to
a better and more sophistical-
ed understanding of how the
insurance market actually
works, thus allowing repula-
tors and stakeholders to identi-
fy issues or areas that could
benefit from additional legal
clarification (for example, the
insurance block exemption),

In contrast to the parallel in-
guiry into the energy sector,

~ there has been very little pub-

lic information as go the
progress of the insurance re-
VIEW.,

Matters should, however,
soon come into greater focus
when the interim inquiry re-
port is published in early au-
tumn and a final report shortly
thereatter.

Jennifer Donolive is a part-
ner and Matthew Giles an asso-

ciate in the London office of

Hogan & Huartson.
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Flags outside the EU Commission’s offices in Brussels: the commission is likely to use any evidence it gathers

during its exercise to proceed against companies it suspects of violating competition laws.
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