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EGULATION

French Broadcasting Authority Proposes
to Regulate Internet Content

By Winston J. Maxwell, Hogan Lovells, Paris; Emaul:
winston. maxwell@hoganlovells.com

In its recent annual report,' France’s broadcasting
regulatory authority, the CSA, published the details of
a legislative proposal that would allow the CSA to claim
jurisdiction over a broad swath of internet content
called “digital audiovisual services.” This new category
of services would be subject to several of the most fun-
damental principles of French audiovisual law, such as
protection of children and the prohibition of content
inciting racial hatred.

In addition to being subject to these obligatory prin-
ciples, digital audiovisual services would have the op-
tion of agreeing to measures to promote other objec-
tives of France’s audiovisual law, including measures to
promote diversity of opinion, the rights of women, or
French and European motion picture production.

In exchange for these voluntary measures, the digital
audiovisual service would benefit from the right to be
featured prominently on digital distribution platforms.
Qualifying digital audiovisual services would have a
form of “must-carry” right in France with regard to

digital distribution platforms, as well as improved ac-
cess to film rights® and subsidies.

The CSA’s proposals have not yet been adopted into
French law. They may be included in an audiovisual re-
form bill to be presented by the government to parlia-
ment later this year.

If enacted, the proposal would mark a fundamental
shift in how internet content is regulated, blurring
the lines between broadcasting regulation and

internet regulation.

The CSA’s initiative follows a report issued in 2013 by
Pierre Lescure, the former president and CEO of the
Canal+ group,” which recommends the imposition of
audiovisual-like regulation over certain internet con-
tent, as well as a 2013 government consultation* on
the subject. If enacted into law, the CSA’s proposal
would mark a fundamental shift in how internet con-
tent is regulated, blurring the lines between broadcast-
ing regulation and internet regulation.
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Currently broadcasting regulation in Europe applies
only to traditional television broadcasting, and to “on-
demand audiovisual media services.” On-demand audio-
visual media services are video-on-demand services that
are curated by a service provider with editorial responsi-
bility, and that have a mass media character making
them likely to act as a substitute for traditional televi-
sion.” Video sharing platforms such as YouTube are ex-
cluded.

Internet services that are not “on-demand audiovisual
media services” fall outside the broadcasting regulation.
They are subject to the E-Commerce Directive and to ex-
isting laws on defamation and the press. Publishers of in-
ternet content are subject to little or no ex ante regula-
tion, but can be sued or prosecuted afterwards (ex post)
if the content violates the rights of others. To simplify,
internet services are regulated like newspapers, not like
television broadcasts. This tradition of light-handed
regulation of internet content has its roots in freedom
of expression.

In 1995, the United States attempted to impose mea-
sures to protect minors from pornographic content on
the internet. When reviewing the constitutionality of the
measure, the US Supreme Court had to determine
whether internet content is like a broadcasting service,
for which regulatory measures would be allowed; or a
newspaper, for which regulatory measures would be un-
constitutional.

The court concluded that internet content is more akin
to a newspaper because users actively request informa-
tion as opposed to having content “pushed” at them.
Moreover, the internet does not use scarce broadcasting
frequencies, which is one of the traditional justifications
for government regulation of television. Consequently,
the Supreme Court found that the US “Communica-
tions Decency Act” was unconstitutional because it at-
tempted to extend broadcasting regulation to the inter-

net.®

Courts in Europe also afford high protection to internet
content. The European Court of Justice has stated that
any ex ante measure that risks inadvertently blocking le-
gitimate content would be an unacceptable restriction
of freedom of expression.” This reasoning is similar to
the US Supreme Court’s in Reno v. ACLU if there is even
a small chance that a regulatory measure will block ac-
cess to permitted content, the measure is an excessive
restriction of freedom of expression. Like the US Su-
preme Court, the French Constitutional Council said
that broadcasting regulation is justified under freedom
of expression principles because broadcasters use scarce
government spectrum, and because television has a high
influence on viewers.® Any new broadcasting regulation
over internet content would have to be tested under
these constitutional principles.

The second potential hurdle for the CSA’s proposal is

compatibility with existing EU Directives. The

E-Commerce Directive’ imposes the “country of origin”
rule for internet services, which means that France can-
not discriminate against websites or platforms legally es-
tablished in other EU Member States.

The CSA’s proposal would give preference to digital au-
diovisual services that voluntarily agree to certain
French content rules. A website established in the Neth-
erlands, for example, would benefit from less favorable
treatment than a website that voluntarily agrees to
French rules. The Dutch website would suffer from a
form of discrimination that might violate the
E-Commerce Directive.

Digital distribution platforms, including those estab-
lished outside of France, would be subject to a form of
“must carry” obligation. This obligation might also raise
issues under the country of origin rule. For an app store
established in Luxembourg, the CSA’s rule would consti-
tute a new regulatory burden imposed by France. Fi-
nally, the Universal Service Directive'” limits “must
carry” obligations to certain television services of gen-
eral interest. It is not clear that France can create a new
must carry obligation for digital distribution platforms.

The CSA’s proposal reflects two underlying policy
concerns: the country of origin rule allowing online
service providers to avoid French law and France’s
desire to shift some of the burdens of broadcasting

regulation to new internet service providers.

Thus a number of legal uncertainties remain regarding
the CSA’s proposal, both under constitutional principles
and under existing EU directives.

The CSA’s proposal reflects two underlying policy con-
cerns. The first is France’s concern that the country of
origin rule allows online service providers to avoid
French law. The country of origin rule allows providers
of on-demand audiovisual services to establish them-
selves in other EU Member States and ignore French
broadcasting rules, even if their services target French
viewers.

The CSA and the French Government would like to
abolish the country of origin rule, and move to a coun-
try of destination rule during the next revision of the
Audiovisual Media Services Directive. Under the country
of destination rule, any service that targets French view-
ers would be subject to French broadcasting laws. The
French point to the use of the country of destination
rule for purposes of applying value added taxes for on-
line services.

The second policy concern is France’s desire to shift
some of the burdens of broadcasting regulation — in
particular the burdens associated with subsidizing
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French motion picture production — to new internet
service providers. This policy concern is amplified by an
institutional rivalry that exists between the CSA and
other French regulatory authorities. The CSA wants to
extend its institutional responsibilities beyond tradi-
tional broadcasting, and have a role in regulating inter-
net services. The French Government already plans to
give the CSA responsibility for fighting online copyright
infringement, a task currently performed by the
“HADOPI” agency. Hadopi is a French institution solely
dedicated to the distribution of works and the protec-
tion of rights on the internet. Under the government’s
proposal, HADOPI would merge into the CSA.

The CSA’s proposal is part of a broader rethink of au-
diovisual policy in the internet age. Today, French over-
the-air channels suffer from diminishing advertising rev-
enues, and perceive over-the-top services as a major
threat.

On February 17, 2014, France’s main commercial over-
the-air broadcasters wrote to France’s Minister of Cul-
ture to complain of stagnating advertising revenues, and
complex regulatory burdens that date from the 1980s.""
Many of these regulatory burdens are designed to sup-
port the French motion picture industry. Yet the support
system for the French motion picture industry is also un-
der attack.

The French Accounting Court recently issued a report
revealing significant inefficiencies, and urging re-
form.'? At some point, France may have to radically sim-
plify its audiovisual regulations, and investigate alterna-
tive means, such as taxation and direct subsidies, to sup-

port its motion picture industry.

Whether European lawmakers will abandon the country
of origin rule is uncertain. The country of origin rule is
one of the pillars of European policy, contributing to
the creation of a single European market. The country
of destination rule would require service providers to
comply with 28 different regulatory regimes — a step
backwards in terms of the European single market.

Because the CSA’s proposal is not limited to digital au-
diovisual services established in France, the proposal
challenges the country of origin principle. The CSA’s
proposal takes a light-handed regulatory approach, ap-

plying only the most fundamental principles of French
audiovisual law to digital audiovisual services.

Few in France would argue with the need to protect chil-
dren and limit access to content inciting racial hatred.
However, as we learned from the Communications De-
cency Act in the US, the devil is in the detail. Moreover,
the idea of encouraging service providers to enter into
voluntary agreements in exchange for obtaining addi-
tional rights is not as simple as it looks. Voluntary agree-
ments with French regulatory authorities can still consti-
tute a form of regulation — and discrimination — that
could run afoul of the AVMS and E-Commerce Direc-
ave.

The CSA’s Head Olivier Schrameck also chairs the
newly-created group of European audiovisual regulators,
the European Regulators Group for Audiovisual Media
Services (ERGA).'> The CSA’s attempt to extend its
regulatory reach into the internet space will be watched
closely by other media regulators in Europe, and could
prompt similar initiatives elsewhere.
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