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Major Wireless Policy Developments
September 2007 - September 2008

Ari Q. Fitzgerald’

Wireless policy developments at the Federal
Communication Commission (“FCC” or “Commission”)
during the past 12 months have been affected by three major
developments: (1) the further establishment of wireless voice
as an essential consumer service (a service to which certain
expectations regarding quality, reliability, and usefulness
attach) and the growing consensus among policy makers that
wireless data and video will attain similar statusin the future;
(2) increased consolidation within the wireless industry and
the emergence of two clear industry leaders, AT& T and
Verizon Wireless; and (3) the further movement by the
Commission away from the laissez-faire approach to
spectrum management that characterized Commission
spectrum policy in the late 1990s and early parts of this
decade, towards a more interventionist regime to facilitate
the achievement of certain social policy goals.

Wireless voice is now a mature market in the United
States (“U.S.”). More than 260 million Americans currently
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own awireless phone, and wireless voice penetration
currently stands at 84 percent.! In addition, an increasing
number of consumers, especially young consumers, now rely
on their wireless phone as their only phone. According to the
most recent Commercial Mobile Radio Services (“CMRS")
Competition Report, “[d]uring the second half of 2006, 11.8
percent of U.S. adults lived in households with only wireless
phoneg[,] “onein four adults aged 18-24 yearslived in
households with only wireless [phones], and nearly 30
percent of adults aged 25-29 years lived in wireless-only
households.”? Wireless minutes of use have increased
significantly. Accordingto CTIA, the average number of
wireless minutes used by Americans today is 812 per month.®

The increasing use of wireless services has not gone
unnoticed by the FCC. Aware that wireless devices have
become commonplace, and cognizant of the fact that more
and more Americans now rely exclusively on wireless
devices to make and receive calls, the Commission has for
some time been working to ensure that certain capabilities
that consumers have come to expect from their wireline
phones and other communications devices are (or will soon
be) also available over their wireless phones.

Because the wireless market had for a number of
years been nascent, and because retail competition among
wireless providers was much fiercer than retail competition
among wireline providers, the Commission, during the later
part of the 1990s and early parts of this decade, had been
reluctant to impose al but the most basic social obligations
on wireless carriers. However, with wireless penetration now
at 84 percent, the Commission appears to have decided that
the wireless industry has “grown up” and must now reliably
provide many of the capabilities that have been provided by
more mature and well-established services such as wireline
telecommunications and broadcasting. For example, since
September 2007, the Commission has: (1) mandated that the
accuracy of wireless carrier-provided E911 automatic



location information eventually be required at the public
safety answering point (“PSAP”) level:* (2) moved forward,
despite a pending court appeal and stay, to have modified
emergency back-up power rules approved by the Office of
Management and Budget (“OMB”) and thus put into effect;
(3) established new obligations on commercial mobile
service (“CMS") spectrum licensees that decide to provide
emergency aerts; and (4) moved forward with a Notice of
Proposed Rulemaking (“NPRM”) implementing the
requirements of the NET 911 Act,® which was passed by
Congress and signed into law by President Bush in July 2008.

At the same time that wireless voice has emerged as
an essential consumer service, wireless data, despite afew
early set-backs, has finally started to emerge as not only an
engine of new revenue growth for wireless carriers, but also
as akey component of the Commission’s broadband policy
agenda. Asdiscussed in more detail below, recent
Commission actions confirm that the Commission now
believes wireless will play a significant role in expanding the
deployment of broadband networks, applications and services,
especialy inrural areas. Motivated in part by this belief, and
aware that some wireless providers had previously engaged
in the blocking of third-party devices and applications, the
Commission imposed open device and application
obligations on Upper 700 MHz C Block licensees in 2007
and is currently considering whether to impose similar
obligations on the ultimate licensee or licensees in the 2155-
2175/2180 MHz (“*AWS-3") band.

Like the consensus among regul ators and
policymakers that wirelessis now an essential consumer
service, the trend toward further industry consolidation (and
the emergence of AT& T and Verizon Wireless as the
wireless industry’s clearly dominant providers) has also had a
significant impact on wireless policy developments over the
past 12 months. As discussed more fully below, several
mergers and spectrum-related transactions or proposed



transactionsinvolving AT& T and Verizon Wireless have
occurred over the past 12 months, resulting in the two
companies acquiring (and being poised to acquire) significant
additional subscribers, network assets, and spectrum
resources. In many markets, these transactions also have
eliminated or will eliminate a competitor to one or both of
the two companies. In addition, AT&T and Verizon
Wireless were the most active participants (and the biggest
winners of spectrum licenses) in the recently completed 700
MHz auction, combining to spend nearly $16.3 billion of the
over $19 hillion spent overall. These developments have
created a greater level of anxiety among the remaining
wireless carriers regarding the market power of AT& T and
Verizon Wireless, and this level of anxiety has been reflected
in recent advocacy before the Commission. For example,
wireless carriers other than AT& T and Verizon Wireless
have cited concerns regarding the increasing influence and
leverage of the two carriers when: (1) urging the Commission
to modify its automatic roaming rules to eliminate the “home
market” exception and require data roaming; (2) urging the
Commission to eliminate incumbent local exchange carrier
(“ILEC") special access pricing flexibility and impose
tougher restrictions on ILEC provision of special access
(dedicated facilities used to enable wireless carriers to
“backhaul” wireless traffic from wireless carrier cell sitesto
certain points within the wireless carriers’ networks); (3)
urging the Commission to impose restrictions on the ability
of the largest providers of wireless services to negotiate
exclusive arrangements with handset manufacturers and (4)
urging the Commission to bar the largest wireless carriers
from bidding on new spectrum licenses and impose
aggressive build-out and service-related requirements.

As discussed more fully below, while the
Commission has not yet taken final action in response to
these proposals, the growing influence of AT& T and Verizon
Wireless, including their domination thus far of the wireless



data and video markets, has increased the chance that the
Commission will seek in the future ways to counteract the
emerging power and influence of these two companies. In
the meantime, increased industry consolidation and the
emergence of AT& T and Verizon Wireless as clear industry
leaders will continue to impact wireless policy advocacy and
Commission policy going forward.

Finally, in the area of spectrum management, the
Commission, recognizing the tremendous potential for
wireless carriers to expand the geographical reach of
commercia and public safety broadband networks, hasin the
past 12 months been far more aggressive than previous
Commissions in using its spectrum management powers to
promote broader social policy goals. This new,
“interventionist” approach was on display last year in the
FCC’'s 700 MHz proceeding, in which the Commission not
only imposed very prescriptive and aggressive network
construction obligations on new spectrum licensees in order
to promote broadband deployment, but also required the
licensee of one licensed block, the D Block, to enter into a
public/private partnership with the public safety community
to deploy and operate an interoperable, broadband public
safety network, and imposed open device and application
requirements on the licensees of another spectrum block, the
Upper 700 MHz C Block. Thisinterventionist trend has
continued with arecent proposal for afree, content-filtered
broadband service using unpaired spectrum in the AWS-3
band.

l. “ESSENTIAL SERVICE” MANDATES

As noted above, Commission policy over the past 12
months continued to reflect the growing consensus that
wireless service is now awell-established and widely used
service upon which consumers and government officials have
come to rely to satisfy their basic and advanced
communications needs. The discussion below highlights



some of the most important regulatory actions to emerge out
of this growing consensus over the past 12 months.

A. Warn Act Emergency Alerts

As part of its continuing implementation of the
WARN Act,® the FCC issued three orders during the past 12
monthsin its Commercial Mobile Alert System (“CMAS")
proceeding. On April 9, 2008, the Commission issued a
Report and Order addressing the technical and architectural
aspects of the CMAS, including wireless carrier capability
requirements and uniform specifications regarding the
interface between participating wireless carriers and the
governmental entity that will coordinate the alerts.”

On July 8, 2008, the FCC released a Second Report
and Order and Further Notice of Proposed Rulemaking®
implementing Section 602(c) of the WARN Act, which
requires the Commission to adopt rules requiring non-
commercia educationa and public broadcast television
station licensees and permittees “to install necessary
equipment and technologies on, or as part of, any broadcast
television digital signal transmitter to enable the distribution
of geographically targeted aerts by commercial mobile
service providers that have elected to transmit emergency
derts...”® The Commission also adopted rules
implementing Section 602(f) that require CM S spectrum
licensees participating in the CMAS to participate in required
monthly testing and additional periodic testing of the
interface between the Federal Alert Gateway and the
participating CM S provider gateway. ™

On August 7, 2008, the FCC released a Third Report
and Order implementing Section 602(b) of the WARN Act.™
In that order, the Commission adopted procedures by which
CMS spectrum licensees may elect to participate in the
CMAS and recover costs associated with the devel opment
and maintenance of equipment supporting the transmission of



emergency aerts. It also adopted subscriber notification
requirements for CM S spectrum licensees that elect not to
participate (or that elect to participate only in part) in the
CMAS.* Moreover, the Commission adopted arule
allowing subscribers the ability to opt out of receiving certain
aerts® Finaly, the FCC adopted atimeline for CMS
providers to begin deploying CMAS services.*

Under the rulesimposed in the Third Report and
Order, wireless spectrum licensees were required to indicate
their election decisions by September 8, 2008. All of the
major wireless carriers filing elections on that date indicated
that they would participate only in part in the CMAS, and
most also indicated that their ability to participate in part
would depend on the timely implementation by the Federal
Emergency Management Agency (“FEMA”) of the federal
emergency aert system gateway that will provide the
information communicated through the CMAS.”® Ultimately,
the success and usefulness of the CMAS will depend on this
implementation, which is not expected to occur for another
24 months.

B. Emergency Backup Power

Another example of increased expectations for (and
obligations imposed on) the maturing wireless industry
relates to emergency backup power. In October 2007, the
FCC issued an Order on Reconsideration regarding the
emergency backup power rulesthat it adopted earlier that
year in light of the recommendations of the Katrina Panel.*®
The emergency backup power rulesrequire wireless carriers
to have at least eight hours of emergency backup power at
their cell sites and remote terminals and 24 hours of backup
power to switches and related equipment located inside
central offices.’” The rules provide an exemption where such
complianceis precluded by: (1) federal, state, tribal or local
law; (2) risksto safety of life or health; or (3) aprivate legal
obligation or agreement.*® In addition, non-nationwide



carriers with no more than 500,000 subscribers are exempt
from the backup power requirements and related reporting.*®

Pursuant to the Order on Reconsideration, wireless
carriers are required to file areport with the Commission’s
Public Safety & Homeland Security Bureau within six
months of the effective date of the rules.®® The report must
detail the carrier’ s compliant and non-compliant assets, and
must explain which exemption, if any, applies for any non-
compliant assets.”* Wireless carriers are required to bring
non-exempt facilities into compliance with the emergency
backup power rules within 12 months from the effective date
of the rules or file with the FCC a“certified emergency
backup power compliance plan” detailing how the carrier
intends to meet the requirements (the compliance plan is
subject to FCC review).?

The Commission’s modified emergency backup
power rules are not yet in effect. Parties that appealed the
modified rules have been granted a stay of the rules by the
U.S. Court of Appeals for the District of Columbia Circuit
and have filed petitions for review of the rules with the same
court, arguing that the rules exceeded the FCC' s statutory
authority and violate the Administrative Procedure Act
(“APA™).%% In July 2008, the court deferred a decision on the
merits of the appeal because OMB had not yet approved
information collections related to the FCC’s decision.?* The
court |eft the stay of the rulesin place, however, pending
OMB’ s decision.”® Trade press reports at the time this article
was written indicate that the FCC has begun the process of
securing OMB approval for its rule modifications, 2 setting
the stage for a showdown at the court regarding the legality
of the FCC’s modified commercial mobile carrier emergency
backup power rules.

C. E911



In October 2004, the Association of Public-Safety
Communications Officials-International, Inc. (“APCQO”) filed
at the Commission a Request for Declaratory Ruling
regarding the geographic area over which wireless carriers
must provide the Phase 11 location accuracy levels required
under Section 20.18(h) of the FCC’'s E911 rules?’ In
particular, APCO requested that the FCC clarify that wireless
carriers must satisfy the location accuracy requirements at the
PSAP level, rather than over larger geographic areas (e.g.,
across a state, across the carrier’s network).” The FCC
sought comment on the proposal, along with many other
issues related to improving E911 accuracy, in a June 2007
Notice of Proposed Rulemaking.?

On November 20, 2007, over the protest of most
major wireless carriers, the FCC released a Report and Order
holding that wireless carriers must meet the E911 location
accuracy requirements at the PSAP level by September 11,
2012.*° The FCC also adopted several interim benchmarks
to ensure that wireless carriers make progress in complying
with the new standard.®* Several parties appealed the
decision to the U.S. Court of Appeals for the District of
Columbia Circuit, and the court stayed the FCC’ s new rules
in March 2008.

In July of thisyear, APCO and the National
Emergency Number Association (“NENA”) filed an ex parte
letter with the FCC stating that they now favor measuring
E911 location accuracy at the county, rather than PSAP,
level. ¥ Verizon Wirelessand AT& T also filed ex parte
statements indicating support for rules measuring E911
location accuracy at the PSAP level.® In response, the FCC
asked the court to vacate the 2007 Report and Order so that
the Commission can adopt new rules. On September 17,
2008, the court granted the FCC’s motion.**

Although it appears that wireless carriers will no
longer be expected to achieve location information accuracy
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at the PSAP level, any new “county level” requirements
would impose a significant cost on the wireless industry,
especially those carriers with less extensive networks or (for
those using GPS-based |ocation technology) alow number of
handsets with GPS capability in circulation. Asconsumers
increasingly rely on wireless services for essential
communications, however, issues surrounding E911 |ocation
accuracy will continue to surface, and public safety
organizations will likely continue to demand more reliable
location information from wireless carriers.

D. Net 911

On August 25, 2008, the FCC issued a Notice of
Proposed Rulemaking™® to implement the New and Emerging
Technologies 911 Improvement Act of 2008 (“NET 911
Act”).®* Under the Act, the FCC must issue regulations no
later than October 21, 2008 that, among other things, ensure
that providers of 1P-enabled voice services have access to the
capabilities they need to provide 911 and E911 service.*’

One issue upon which the FCC sought comment in
the NET 911 NPRM relates to the capabilities that are
necessary for mobile interconnected Vol P providers
(including CMRS providers such as T-Mobile that offer dual-
mode CMRS and Vol P handsets) to provide 911 and E911
services, including the capabilities that are necessary for
them to provide accurate location information.®® In particular,
the FCC sought comment on what capabilities roaming
partners should be required to make available to mobile Vol P
providers, including whether a duty should be placed on the
roaming partners of dual-mode service providers to provide
access to location information (e.g., providing “last known
cell” information) regarding the dual-mode service providers
subscribers.* For example, T-Mobile uses CMRS default
routing and “last known cell” information for VolP 911 calls
made when a caller is within the T-Mobile footprint. Outside
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its footprint, however, T-Mobil€ s roaming providers do not
provide “last known cell” information.*

The FCC has not yet issued rulesin response to the
NET 911 NPRM. However, the public safety issues raised by
the increased use of mobile Vol P services (including dual-
mode CMRS and Vol P services) could result in substantial
additional E911 obligations being imposed on wireless
providers. In this case, the new requirements could apply to
some providers that do not even offer Vol P services, but
merely provide roaming servicesto wireless carriers that
provide mobile Vol P.

. COMPETITION AND MARKET STRUCTURE

A. Mergers and Market Consolidating
Transactions

Several transactions involving wireless carriers have
occurred or have been proposed since September 2007.
These transactions have increased consolidation and the
potential for consolidation within the wireless industry, and
increased significantly the amount of spectrum held by
AT&T and Verizon Wireless. In November 2007, AT&T,
following Commission approval, acquired control of Dobson
Communications Corporation (“*Dobson”) and its 1.7 million
subscribers, network covering large rural and suburban areas,
and cellular and PCS licenses. In approving the transaction,
the Commission took the opportunity to revise an important
aspect of itsthree-part, initial merger review screen for
identifying local markets where a more granular review is
required to ensure effective local competition among wireless
providers. Specifically, the Commission increased the
amount of spectrum considered available for commercial
mobile service from 200 to 280 MHz by incorporating within
the relevant spectrum basket spectrum authorized for mobile
use in the 700 MHz band and increasing the threshold for
further review of the combined holdings of spectrum
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controlled by any one entity in a given local market from 70
MHz to 95 MHz.**

Other approvals involving spectrum acquisitions by
AT&T or Verizon Wireless followed the Dobson decision.
In February 2008, the Commission, applying the same 95
MHz initial spectrum aggregation screen, approved AT&T's
acquisition of Aloha Partner’s Lower 700 MHz C Block
licenses, each of which consisted of a paired 12 MHz (2x6
MHz) block and together covered an estimated “196 million
peoplein 281 marketq,] including 72 of the top 100 and the
top 10 markets in the United States.”** In August 2008, the
Commission, once again applying the 95 MHz initial
spectrum aggregation screen, approved with minor operating
unit divestiture conditions (relating to six local markets) the
acquisition by Verizon Wireless of Rura Cellular
Corporation (“RCC”) and its approximately 790,000
subscribersin rural areasin 15 states, its cellular and PCS
licenses and spectrum leases covering approximately 7.2
million people, and its COMA and GSM networks.*

Finally, the Commission is currently considering an
application by Verizon Wireless, currently the nation’s
second largest wireless carrier in terms of subscribers, and
Alltel Corporation (“Alltel”), currently the nation’s fifth
largest wireless carrier and a significant provider of roaming
services, for permission to merge.** If approved, the
resulting entity would become the largest wireless provider in
the nation in terms of subscribers, surpassing AT& T.*

B. 700 MHz Auction

The 700 MHz auction began on January 28, 2008 and
ended on March 18, 2008. In the auction, the FCC put up for
sale 62 MHz of commercial spectrum in varying block sizes
in the vicinity of 700 MHz. The spectrum blocks auctioned
included one 12 MHz paired (2x6 MHz) block licensed on a
CMA (734 nationwide) basis (the “B” Block); two blocks
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(one 12 MHz paired and one 6 MHz unpaired) licensed on an
EA (172 nationwide) basis (the“A” and “E” Blocks,
respectively); one 22 MHz paired block licensed on a REAG
basis (12 licenses nationwide, but effectively 8 if you
consider that 4 licenses cover sparsely populated U.S.
territories) (the“C” Block) and one 10 MHz paired block
auctioned on a nationwide basis with rules requiring that it
(and the network operating on it) be available for public
safety use in emergencies, pursuant to a public/private
partnership (the “D” Block).

The auction was largely a success, if one defines
success in terms of the amount of funds received by the U.S.
Treasury as aresult of the auction. Total auction revenues
exceeded $19 billion and, with the exception of the D Block
(discussed further below), the reserve prices for al of the
spectrum blocks offered were met. There was criticism of
the auction, however, by those hoping that it would serve asa
vehicle for allowing a new, national wireless carrier to enter
the market and allowing significant 700 MHz spectrum
holdings by rural and small and minority businesses. As
noted above, the two biggest winners of licenses offered in
the 700 MHz auction were AT& T and Verizon Wireless; in
terms of auction license payments, they paid $6.64 billion
and $9.63 billion respectively.*® They also garnered the most
valuable licenses. For example, Verizon Wireless acquired
all of the Upper 700 MHz C Block licenses needed for a
nationwide footprint*” and did so at an average price per
MHz POP of $0.76.“® AT&T, on the other hand, acquired
227 of the most valuable B Block licenses.*
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C. Policy Implications of Increased Wireless
Industry Consolidation and the Emergence of
AT&T and Verizon Wireless as Clear |ndustry
Leaders

As noted above, a number of wireless policy issues
pending before the Commission grow out of the increased
consolidation (in terms of subscribers and spectrum assets)
that has occurred over the past year and the growing
influence of AT&T and Verizon Wireless. Asaresult of
various mergers and spectrum acquisitions (through both the
secondary market and spectrum auctions), and transactionsin
the pipeline that are subject to Commission approval, AT& T
and Verizon Wireless have emerged as the clear |eaders of
the wireless industry in terms of subscribers, spectrum
resources, network coverage, handsets and services. As of
April 2008, CTIA estimated their combined share of the
wireless market nation-wide at 53.2 percent.® Moreover,
while the other two national wireless providers, Sprint Nextel
and T-Mobile, have begun to provide broadband services, the
broadband networks of AT& T and Verizon Wireless are
much more extensive and their spectrum holdings (in the
frequency bands that have traditionally been used to provide
wireless services and in newly auctioned frequency bands
where incumbency issues that could slow down network
deployment have been largely addressed and where wireless
broadband based on advanced technology such as Long Term
Evolution (“LTE") islikely to predominate), are much more
significant. Citing these facts, a number of wireless carriers
have raised consolidation or competition-related concerns
before the Commission while urging the Commission to
increase its regulation of various aspects of the wireless
businesswhere AT& T and Verizon Wireless might be able to
exercise inappropriate leverage over competitors.

D. Roaming
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In 2007, the Commission clarified that automatic
roaming isa common carrier obligation for CMRS carriers,
requiring them to provide the service to each other on just,
reasonable, and non-discriminatory terms, pursuant to
Sections 201 and 202 of the Communications Act.* In
making this decision, however, the Commission fashioned an
exception to the automatic roaming requirement where the
roaming request is made by another carrier that holds a
wireless license or the right to use wireless spectrum in the
same local geographical market.*

Since the 2007 decision, wireless carriers other than
AT&T and Verizon Wireless have sought diligently to
eliminate the home market roaming exemption.>® Many of
these same wireless carriers have also sought to expand the
Commission’ s automatic roaming requirement to include
roaming on wireless broadband networks. Roaming has also
emerged as a key issue in the Commission’s pending review
of the Verizon Wireless/Alltel merger, with petitioners
seeking either outright denial of the merger or conditions
requiring that roaming rights afforded under existing roaming
agreements with Alltel be preserved.>

With respect to the home market exception, the
wireless carriers seeking its elimination argue that the
exception insulates those carriers with strong market
positions from competition by making it impossible or very
costly for competitors to provide the nationwide coverage
that wireless consumers have come to expect. They point out
that the significant costs associated with network
construction make it impossible for smaller nationwide,
regional or rural carriersto simultaneously construct
networksin all of their licensed areas, and argue that without
roaming these carriers would have no means to provide
service to their subscribers located in the unbuilt areas.
Given the reality that wireless consumers have come to
expect the ability to use their wireless devices wherever they
travel, the wireless carriers seeking expanded roaming rights
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arguethat AT&T and Verizon Wireless have strong
incentives to deny roaming to their competitors in areas
where their competitors have not yet constructed networks.™

In the Roaming Order, the Commission appeared
concerned about creating rules that would discourage the
deployment of new network facilities. Similarly, in their
advocacy against the roaming-related petitions, AT& T and
Verizon Wireless have argued that a disincentive for network
construction would be created if roaming were made
available in areas where requesting carriers held spectrum
userights.® Ultimately, the Commission, in resolving the
pending roaming petitions and argumentsin favor of
roaming-based merger approval conditions, will have to
consider the facilities-based network deployment arguments
made by AT& T and Verizon Wireless, aswell as the recent
consolidation that has empowered those two companies with
respect to the rest of the wirelessindustry, in crafting its
decision.

E. Special Access

Thus far, despite vigorous advocacy by T-Mobile and
Sprint Nextel, the Commission has refused to issue any
decisions in the pending Specia Access proceeding, which
has been open since 2005. The impact of wireless industry
consolidation, and the unique leverage of AT& T and Verizon
Wireless, has played akey rolein that proceeding as well, as
T-Mobile and Sprint Nextel have taken strong positions that
the current pricing flexibility rules allowing the ILEC
affiliatesof AT&T and Verizon Wireless to avoid price-cap
regulation of special access rates have placed independent
wireless competitorsto AT& T and Verizon Wireless at a
significant competitive disadvantage by allowing the
affiliatesof AT& T and Verizon Wirelessto raise
significantly the backhaul costs of the smaller wireless
carriers.>” Again, although amajority of the current FCC
Commissioners does not appear inclined to modify the
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special accessrules at thistime, the current structure of the
wireless market - i.e., itsincreased consolidation and the
emergence of AT& T and Verizon Wireless as its dominant
players - has brought these concerns into sharp relief.

F. Exclusive Handset Agreements

In May 2008, the Rural Cellular Association (*RCA”"),
atrade association comprised of facilities-based wireless
carriers serving rural markets, filed a petition for rulemaking
with the FCC seeking a proceeding to investigate the
competitive impact of exclusive contractual arrangements
between handset manufacturers and the nation’ s five largest
wireless carriers, AT& T, Verizon Wireless, Sprint Nextel, T-
Mobile and Alltel.*® In the Petition, RCA cited a number of
examples of popular wireless handsets that are unavailable to
its membership because of exclusive contractual
arrangements negotiated by the major wireless carriers.
Examples of handsets subject to exclusive arrangements cited
by RCA included the LG Voyager, which is exclusiveto
Verizon Wireless, and the Apple iPhone, which is exclusive
to AT& T.®° RCA stated that “as aresult of these exclusive
arrangements, consumers are forced to pay premium prices
for their desired handsets since competition for the desired
handset is non-existent.”®*

RCA made a number of argumentsin its petition
regarding how exclusive handset arrangements conflict with
core Commission responsibilities and objectives. Because
carriers with exclusive handset arrangements sometimes do
not provide servicein rural areas, RCA argued that these
exclusive arrangements often prevent consumersin rural
areas from gaining access to the most attractive and
innovative handsets.®? It also argued that such exclusive
arrangements violate Sections 201 and 202 of the
Communications Act, which, as stated previously, prohibit
unjust or unreasonable discrimination in the provision of
common carrier telecommunications services.*®
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Thus far, the Commission has not taken action on the
RCA Handset Petition. Moreover, in the past, the largest
wireless carriers have zeal oudly defended their arrangements
with handset manufacturers, arguing that handset features
provide akey way for providers to distinguish themselves
among subscribers.®* Nevertheless, market participants that
view themselves as negatively affected by the economy-of-
scale and other advantages associated with the market power
now enjoyed by the larger wireless carriersin their dealings
with handset manufacturers will continue to press for
Commission redress of their grievances.

1. SPECTRUM POLICY ASSOCIAL POLICY

As noted above, spectrum management at the
Commission has undergone a significant transformation from
its activities under recent, previous Commissions, where
flexible spectrum use policies and relatively flexible
technical requirements were the norm. This more
prescriptive and interventionist approach could be due, in
part, to a desire by the Commission to promote a greater role
for wireless in the deployment of both retail and public
safety-related broadband services. The current
Commission’s more prescriptive and interventionist approach,
asreflected in its spectrum management activities over the
past twelve months, is discussed below.

A. 700 MHz D Block

The 700 MHz auction featured a decidedly
interventionist approach to facilitating the development of a
public safety interoperable broadband network. InitsJuly 31,
2007 Second Report and Order, the Commission designated a
10 MHz block of commercial spectrum in the 758-763 and
788-793 MHz bands, the D Block, for the construction of a
nationwide, interoperable broadband network serving both
the needs of commercial customers and the needs of state and
local public safety agencies.  The FCC decision was
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modeled largely on the proposal of a participant in the 700
MHz proceeding, Frontline Wireless. Under the decision, the
Public Safety Broadband Licensee (“PBSL”) would have
priority access to the D Block spectrum during an emergency,
while the D Block licensee would have preemptible,
secondary access to 10 MHz of adjacent band public safety
spectrum at other times.*® Many of the details of the
public/private partnership, however, were left to a Network
Sharing Agreement (“NSA”) to be negotiated between the D
Block licensee and the PBSL.%" In his statement
accompanying the FCC’ s decision, Chairman Martin
highlighted the need for a national public safety broadband
network and the lack of funding to construct a network
devoted solely to the needs of public safety, calling the
partnership a“last, best chance to make this network a
reality.”®®

To attract more interest from potential bidders, the
Commission altered several generally applicable auction
rules as they applied to the D Block spectrum. First, while
the FCC valued the geographic area and spectrum size
associated with the license at $1.7 billion, it set the reserve
price for the nationwide D Block license at $1.33 billion to
account for the conditions relating to the partnership.®®
Second, where a bidder defaulting onthe A, B, or E blocks
would face a penalty including 15 percent of the bid amount,
that percentage was lowered to 10 percent of the bid for the
D Block winner.” Finally, the Commission specified a
process by which it could deny the application of the winning
bidder for failure to negotiate the terms of the NSA.™

Although, as discussed above, the other license
blocks in the 700 MHz auction commanded bids that
exceeded their minimum reserve prices, the nationwide D
Block license received just one bid (from Qualcomm) at 35
percent of the reserve price. There was significant
speculation at the time that Qualcomm’s bid was merely a
“parking” maneuver to maintain eligibility to bid on other
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spectrum licenses.”? Thus, at the auction’s completion, the
Commission’s goal of fostering the construction of a
nationwide public safety broadband network had not been
achieved.

Instead of immediately re-auctioning the D Block
spectrum, as the 700 MHz auction rules required, the
Commission chose to withhold the license while soliciting
public comment on how to proceed.” Commenters offered
severa views as to why the auction failed. Some cited the
high reserve price.” Othersfelt that the public/private
partnership approach was inherently unworkable.”” A
significant majority felt that too much detail was left to the
NSA negotiations, creating uncertainty among potential
bidders.”

The comments produced a myriad of options for the
D Block spectrum, ranging from establishing an RFP process
to assign the license”’ to offering regional licenses instead of
one nationwide license.”® As of the date of this article, the
Commission appears poised to propose incorporating some
of these suggestionsin its D Block rule modifications.
Recent trade press reports indicate that a draft Further Notice
now on circulation at the FCC would propose the possibility
of having the D Block carved up into 58 regional licenses
(based on the traditional local public safety regional planning
committee structure), in addition to being preserved as a
nationwide license.” Trade press reports also indicate that
the Commission is considering relaxing slightly the license
construction requirements applicable to the D Block and
imposing a $5 million cap on the lease fee that could be paid
annually by the D Block licensee to the PBSL for the right to
lease the 10 MHz of public safety spectrum that is
immediately adjacent to the D Block.*

FCC Chairman Martin has remarked that he does not
expect the reauction of the D Block spectrum to occur until
2009.8" In view of the current situation affecting the capital
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markets, any prediction that a D Block reauction could occur
in 2009 may itself be optimistic.

B. Upper 700 MHz C Block Open Devices and
Applications

Public safety was not the only policy issue addressed
inthe FCC’'s 700 MHz rules. Another priority for the
Commission has been expanding competition and consumer
choice in U.S. wireless broadband market. Spurred in large
measure by the emergence of AT& T’ siPhone and the work
of public interest groups and Columbia University Law
Professor Tim Wu, one goal in particular wasto facilitate
wireless broadband networks that are open to any device and
application, and that allow consumers to take their handsets
with them when they switch their service to other carriers.
Rather than rely (as suggested by Skypein early 2007) upon
a Carterphone-like mandate to achieve this goal,# however,
the Commission followed an approach advocated by Google
to utilize Upper 700 MHz spectrum to facilitate open
wireless networks.®® Toward this end, the Commission
placed certain open access requirements upon the license for
spectrum in the 746-757 and 776-787 MHz bands, the C
Block.®* Specifically, licenseesin this band must allow
customers, device manufacturers, and others to use any
device or application of their choice in the band, subject to
certain network management considerations. Further, the
Commission set aggressive build-out requirements with a
provision to reduce the license-term from ten years to eight
yearsif afour-year construction benchmark is not met.®®

Unlike the D Block, where the attached conditions
apparently discouraged some from bidding, the Upper 700
MHz C Block auction produced successful bids for al twelve
licenses offered.® As noted above, Verizon Wireless won
nine of those licenses, allowing it to provide nationwide
service on the band.
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The real winner in the C Block auction, however,
may have been Chairman Martin and his push for open
access. Despite Verizon Wireless' s prior advocacy against
rules requiring wireless carriers to alow any application to
run on devices operating over the C Block spectrum, Verizon
Wireless announced open network plans relating to its other
spectrum holdings in late November 2007.%” Under the new
policy, Verizon Wireless will, by the end of 2008, allow
customersto use any device on its network that satisfies
certain minimum technical standards.® Further, those
devices will be permitted to run any application of the
customer’s choosing.®® Despite these commitments, skeptics
were quick to question the sincerity of the announcement.
Some questions posed include: Will there be an additional
fee for customers to bring their own devices? Will Verizon
Wireless use network security or reliability concernsto limit
open access? How long will Verizon Wireless take to certify
a device as meeting the minimum technical standards?
Verizon Wireless has begun to answer some of those
guestions. For example, at two of its developer conferences,
it promised certification in as little as four weeks.® But the
cost of the service —for consumers and handset makers
purchasing airtime at wholesal e rates — remains an open
question. **

Beyond the question of how Verizon Wireless' s open
access plan will work is the question of what drove Verizon
Wireless to embrace open accessin the first place. Many
industry observers believe Verizon Wireless had to announce
an open access initiative on its own to avoid more extensive
open access obligations.”® Verizon Wireless also may have
been driven by the changing landscape of the wireless market
place, which has begun a significant move toward open
applications development.*®

Verizon Wireless' s open access announcement came
just weeks after the much-anticipated announcement that
Google would make its foray into the mobile market through
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a partnership, dubbed the Open Handset Alliance, to develop
its Android platform for mobile phones.** T-Mobile and
Sprint Nextel were thefirst U.S. wireless carriersto sign on
to the alliance, which initially planned to have phones on the
market by the second half of 2008.% The Android platform
is scheduled to be released in the fourth quarter of 2008.

Meanwhile, other U.S. carriers are jumping into the
open handset mix. AT&T and T-Mobile are members of the
Symbian Foundation, created in June 2008 when Nokia
purchased all outstanding shares of Symbian and announced
plans to turn the company into a non-profit foundation.®
The Symbian platform has a 60 percent market share on
smart phones worldwide, but just a fraction of the U.S.
market.”” Even Verizon Wireless, which has publicly
criticized the European model of unlocked handsets,” signed
on to the LiMo Foundation, which is dedicated to developing
aLinux-based operating system for mobile devices.*®
Verizon Wireless has said that LiMo will be its preferred
operating system when units ship in 2009.*®

Open network alliances, however, may not be so open
after all. The Android software license does not prevent
wireless carriers from issuing handsets that limit auser’s
ability to install new applications.’® The LiMo code also
includes the ability for operators and handset designersto
limit downloads to signed applications on the Linux-based
system_loz

While the larger wireless carriers are joining alliances,
some smaller wireless carriers are attempting to use handset
mobility to gain customers from the larger carriers. 1n 2008,
regional carrier MetroPCS became the largest CDMA
operator to allow customers to bring handsets from
competitors’ networksto its network through its MetroFlash
program.’® MetroPCS said it would reprogran CDMA
phones (primarily from Sprint Nextel and Verizon Wireless)
for its network and offer customers a credit for bringing their
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own devices.'® The carrier has always operated without
contracts, but allowing customers to bring their own handsets
overcomes the barrier to increased subscribership presented
by high equipment costs. One limit on MetroPCS' plan,
however, isthe carrier’ s planned launch of anetwork in
frequencies it acquired through the AWS-1 auction. Because
existing Sprint Nextel and Verizon Wireless phones are not
compatible with AWS-1 frequencies, customers using the
MetroFlash program may not receive the same level of
coverage as those purchasing phones from the carrier itself.

The next twelve months could provide significant
insight into the future of open wireless networksin the U.S.
Along with the items discussed above, Appl€e s high profile
announcement that it will sell a contract-free version of the
iPhone, abeit one at a high price, indicates momentum for
the open handset movement. One of the key features of the
newest iPhone software is the addition of third-party
applications. Although applications devel oped through
Appl€' s software development kit must be purchased from
the iTunes store, this development brings options from
streaming music to Facebook to the iPhone handset.’®®

Market economics, however, could end up stalling the
open handset movement before it ever gets off the ground. In
addition to charging for applications, AT&T is charging
significantly for a contract-free iPhone.’® While high
subsidies for handsets may justify the price discrepancy, they
may also be asignal of thingsto come. If wireless carriers
charge a steep premium for unrestricted network services,
open access may become merely a playground for techies
rather than an industry mainstay. The upcoming rollout of
wireless open access plans and devices will provide an
indication of just how serious the major wireless carriers are
about open access and whether the FCC’ s current, limited
(spectrum band-specific) approach will be sufficient to spur
the wireless competition of the future.
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C. AWS-3

During the past 12 months, the Commission has also
developed and sought comment on a proposal to allocate the
unpaired 2155-2180 MHz band “(AWS-3)” for anew
advanced wireless service that would attempt to stem the
“Digital Divide.” Chairman Martin haslong been a
proponent of the “third pipe” concept — introducing an
alternative to cable and local exchange carrier (“LEC”)
provided broadband services in both urban and rural areas.
Beyond just providing service availability, the proposal
sought to expand the accessibility and affordability of
broadband service while limiting access to certain
objectionable content.

Much of the Commission’s current direction for
AWS-3 takes its shape from two applications rejected by the
Commission in September 2007. Among the many proposals
for the AWS-3 spectrum were applications for exclusive use
by asingle entity filed by M2Z and NetfreeUS.*" The
applications sought to develop a nationwide free, advertiser-
supported broadband service alongside a fee-based premium
service. M2Z, in particular, argued that the major wireless
providers could not be trusted to use the AWS-3 spectrum to
compete against wireline broadband offerings, citing the
absence, thus far, of aviable, nationwide wireless substitute
for such offerings.'® In rejecting the M2Z and NetfreeUS
proposals, the Commission acknowledged the potential of the
AWS-3 spectrum to foster the expansion of broadband
service, but indicated a desire to pursue such goal through an
open rulemaking process that would allow the Commission
to consider other options for the band as well.*°

Following a broad Notice of Proposed Rulemaking
for the 2155-2175 MHz band, the Commission issued in June
2008 a Further Notice built upon the concepts of the original
proposals from M2Z and NetfreeUS.*'® The Further Notice
sought comment on expanding the band to 25 MHz and other
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technical and licensing issues, including whether two-way
(uplink and downlink) operations in the AWS-3 band could
be conducted without causing harmful interference to
adjacent band mobile operations.*** Under the proposdl,
twenty-five percent of the licensee’' s wireless network
capacity would have to be dedicated to afree (i.e., without
recurring subscriber charges), two way broadband Internet
service with downstream speeds of at least 768 kbps,*'? and
the licensee would face an additional obligation to provide
network-based content filtering for the free broadband
Internet service.™® In addition, the network would have to
cover fifty percent of the U.S. within four years and ninety
five percent by the end of the ten-year license term.™**

Some public interest groups and most of the large
wireless carriers have opposed the proposed rules, arguing
that, if adopted, the proposed content filtering provisions
would violate the First Amendment and that the proposed
two-way use could interfere with the mobile operations of
nearby AWS-1 and MSS license holders.**> Additionally,
some lawmakers have likened the Commission’ s approach of
tailoring the AWS-3 rules to the M2Z proposal to itstailoring
of the D Block rules to the Frontline proposal, suggesting the
former is equally ripe for failure*® On the other hand, M2Z
has argued that the adjacent band licenses have within their
power the ability to minimize the potential for interference
from two-way operations in the AWS-3 band, and that any
additional interference will be rare and non-harmful under
the FCC'’ s precedents. In addition, Congressman Ed Markey,
Chairman of the House Commerce Committee's
Communications Subcommittee, isin favor of the Further
Notice proposal, as well as alarge number of public interest,
educational advocacy, and anti-pornography groups.™’

It isunclear at this point whether the proposed rules
will be adopted. Commissioner Adelstein has stated that he
would have considered issuing the license to M2Z from the
start while Commissioner Copps was open to the concept as
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part of ageneral rulemaking process.**® Meanwhile, for
Chairman Martin, the rules have the potential to deliver his
long-awaited “third broadband pipe” while also providing
free, content-filtered broadband service. FCC approval may
not, however, be the final barrier for the current AWS-3
proposal. Given the strength and breadth of the views of all
sidesin this dispute, a court challenge, regardless of the
outcome, islikely.

D. H Block

Another spectrum policy proceeding in which the
Commission hopes to spur broadband deployment is the
proceeding relating to proposed service rules for the 1915-
1920 MHz and 1995-2000 MHz bands (the so-called “H”
Block).

In the same Further Notice proposing service rules for
AWS-3 spectrum at 2155-2180 MHz, the Commission aso
proposed service rules for AWS spectrum in the H Block.
The Commission’s H Block proposal callsfor licensing of
the H Block on aBasic Trading Area (“BTA”) basis for 10-
year license terms, and requiring licensees to provide signal
coverage and offer service to at least 35 percent of the
population in each licensed area within four years and at |east
70 percent of the population in each licensed area by the end
of the license term. In contrast to the technical rules
proposed for the 2155-2180 MHz band, under the technical
rules proposed for the H Block, base and fixed transmissions
would be prohibited in the 1915-1920 MHz band to avoid
mobile-to-mobile interference to adjacent band PCS mobile
operations and to conform to the current PCS use of the 1.9
GHz band and, for similar reasons, mobile transmissions
would be prohibited in the 1995-2000 MHz band.

In an effort to avoid intermodul ation interference'*®
from H Block mobile operations to PCS handsets receiving
base transmissions in the 1930-1990 MHz band, the
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Commission proposed to limit the transmit power of H Block
mobiles to 23 dBm/MHz EIRP. In addition, the Commission
proposed more stringent than usual out-of-band emission
(“OOBE") limits for mobile transmissions in the 1915 - 1920
MHz band. Under the Commission’s proposal, mobile
devicesin the band must attenuate their OOBEs by 90+ 10
log(P) dB, instead of the usual 43 + 10 log (P). Incumbent
PCS providers, especialy CDMA providers such as Verizon
Wireless and Sprint Nextel, have continued to express
concern, however, regarding interference from H Block
mobiles to PCS mobile receive operations in the 1930-1990
MHz band. These parties have suggested that the
Commission impose a bifurcated H Block mobile power
limits regime whereby mobile transmissions in the spectrum
closest to the 1930-1990 MHz mobile receive band (1917-
1920 MHz) would be limited to 6 dBm EIRP, while mobile
transmissionsin the 1915-1917 MHz portion could be
subject to the higher 30 dBm EIRP limit.*® They have also
proposed that, instead of 90 + 10 log (P) dB, the mobile
OOBE limit be -76 dBm/MHz (based on aroot mean square
measurement).’? As of the date of this article, the
Commission has not yet promulgated final H Block rules.
The limits ultimately established by the FCC will certainly
have an impact on the spectrum block’ s value and the
winning bids for the spectrum at auction.'*?

E. TV White Spaces'®®

In October 2006, the Commission issued a First
Report and Order and Further Notice of Proposed
Rulemaking in the TV White Spaces proceeding, touting the
potentially beneficial advanced services that could be
delivered over underutilized spectrum in the band. In the
decision, the FCC concluded that fixed, low power devices
can be allowed to operate on vacant television channels,
subject to certain exceptions, but sought comment on the
technical and regulatory aspects of portable or mobile, low
power device operation in the band.***
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Since October 2006, the main debate regarding new
white space operations has focused on whether low power,
portable, or mobile operations can occur without causing
harmful interference to incumbent television, wireless
microphone, medical telemetry and other existing licensed
and unlicensed operations in the television bands, and, if so,
how such new operations should be regulated. During the
past 12 months, the FCC has conducted extensive |aboratory
and field testing of prototype white space devicesin order to
determine their compatibility with existing services. In
addition, a variety of parties have weighed in on interference,
licensing and other concerns. For example, in October 2007,
the Rural Telecommunications Group (“RTG”) and
FiberTower Corporation (“FiberTower™), noting interference
concerns regarding proposed new unlicensed, portable or
mobile operations, proposed that the Commission license
vacant television spectrum on a coordinated, site-by-site
basis for use in connection with the provision of rural
broadband and backhaul services.®® Qualcomm and Aloha
Partners, on the other hand, have proposed that vacant
spectrum be licensed on an exclusive, wide-area geographic
basis under flexible technical rules and auctioned to the
public in amanner similar to the way less-encumbered
spectrum is auctioned.*® According to these parties,
exclusive, wide-area licensing of the television white spaces,
combined with flexible technical rules, would facilitate the
deployment of valuable broadband and video services and
ensure that the spectrum is put to its highest and best use.
The proposals have been discussed by various partiesin the
proceeding, but the Commission has not yet addressed them.

As of the date of this article, the FCC is developing a
draft decision to address the record compiled in response to
the Further Notice. The FCC’s decision should determine
the extent to which low power, portable and mobile white
space devices can operate in the television bands and address
the competing proposals for use now before the Commission.
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V. CONCLUSION

The past 12 months have once again presented
numerous important challenges for the wireless industry and
the FCC. The public’sincreasing reliance on wireless
technology, the industry consolidation that has occurred
recently and the importance of wireless to expanding the
reach and affordability of broadband networks have al been
important driversin the development of FCC wireless policy
and advocacy. If recent history is any indication, the
Commission will continue to grapple with many of the issues
discussed herein over the next 12 months, as a new set of
Commissioners take the stage to address the most salient
policy issues facing the wireless industry.
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