A
I\ s the Foredgn ( orrupt Practices Act
/' NFCPAI tummed 35 years old in 2012

the surge in enforcement actwity that was

first ohserved five

a1s ago appears 1o be

leveling off. Neverthedess, numerous
ovents in 2012 sipnal a statute that s
matucing rather than falling into obscu-

rity: the tirst sustained pattern of tral

activity; Increasing abslity and enmtbusiasm
by the government to conduct industry-
wide investigations; and senous policy
deobatos between Industry, executive and
legislatowe interests leading Lp to the
much-anticipated ssuance of statutory
puidance from the government

n2012. the US Departrment of jus-
tioe (DO initiated 13 prosecutions and
the U.S. Securities andd Exchange Com-
missaon (SE( L opened 12 enforcement
actions, with the pace of enforcement
actions dropping snificantly from 2011

However, rather than signaling a
refaxing of FCPA enforcement, this re-
duced case invtiation |kely reflects the
DOJ's preocs upation with issuing the
muchantic Pated FCPA resource gusde,
preparing for triaks and closing the last
chapter on some of its less successiol
enlorcemaent actions

Though the number of new actions
may have abated, the scope of FCPA
activity has expanded, spilling into
courtrooms and Congress. Enforcement
cfforts remain robust and show no Indi-
cation of a decline. Recent FCPA cases
and trends reflect
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Increased variations in the use of com
plance monmntors;

Continued pursust of individuals in the

aftermath of company settler

s

Industry-wide investigations are on the

o the

LS SWi

rise and the govem

medstal device industry is showing re-
sults; and,
Compliance and cooperation are the

keys to preventing prosecution or, at the

L :_“.r‘..”l\, reducing penaities

Coming off a string of disappointing
courtroom sethacks the DO) and SEC
will look 10 improve thesr outcomes,
while some defendants will take these
setbacks as a basls to skip sestlement and
look 10 fight the government. In success

and in fadlure, FCPA enforcement has

established itself as headline legal news,

and this year is not likely to be a quiet

one for the FCPA

DOJ Issues Resource Guide

\ Resource Guide to the U.S. Faveign
Corruge Practices Act — the DOY's and
SEC's detailed compilation of guidance
on the act and its enforcement — was
released in November 201 2. it endeay-
ors to provide a multdaceted appeoach,
along with Insight into DOJ and SEC
énforcement. The long- promised and
much-awaited detailed gusdance
emerges out of the larger context of con-
tinuved public debate on FCPA redorm

Congressional imerest in FCPA re
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Legal Issues
(=)

FCPA activity has expanded, spilling into courtrooms
and Congress. Enforcement efforts remain on the
rise and show no indication of a decline.




form has been high over the past two
years, with multiple bearings on
enforcement and reform proposals. With
organizations like the U.S. Chamber of
Commerce’s Institute for Legal Reform
continuing its focus on the reforms, the
debate will cestainly continue and may
yet produce results more significant than
the guide, However, the Obama admin-
istration has made clear that the execu-
tive branch will not in the foreseeable
future support any effort 10 amend the
FCPA in a way that it perceives as dilu-
tive of the statute’s potency.

On March 22, 2012, then-U S, Secre-
tary of State Hillary Clinton echoed this
message, stating, *|O}f course, this ad-
ministration, like those before us, has
taken a strong stand when it comes to
American companies bribing foreign offi-
clals. We are unequivocally opposed to
weakening the Foreign Comrupt Practices
Act.” Thus, the guide is a strong indica-
tion of continued enforcement emphasis.

Flexibility in Compliance
Monitorships

The prospect of the onerous burdens of
A court-appointed monitor is often the
single greatest hurdie 10 an FCPA set-
tlement. However, only four of the 12
corporations charged in 2012 had In-
dependent monitors imposed on them,

The remaining companies were anly
obligated 10 seli-report and self-monitor
for the temm of the agreement. This may
signal a shiit in DOJ thinking in the area.

Of the four, Marubeni Crop, and Eli
Lilly and Co. agreed to retain an inde-
pendent compliance consultant as part
of their settlements, The other two
companies (Senith & Nephew PLC and
Biomet Inc.) were medical device com-
panies that received a hybeid monitor;
that is, cach of them agreed 1o a three-
year deferred peosecution, but the moni-
toc's term was only 18 months, follkowed
by 18 months of self-reporting,

An independent monitor was not
imposed in the other corporate enforce.
ment actions. However, the DOJ has
continued 10 include rigocous new ele-
ments in the compliance program that is
@ part of its standard sestlement agroe-
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ments, including provisions covering
mergers and acquisitions due diligence,
compliance integration and reparting
obligations, While many companies are
willing 1o reach a manetary settlerment
of FCPA charges, the compliance and
manitoring burden imposed by the DO)
can be a difficult hurdle for some,

Warning: Individuals at Risk

Less than three years ago, U.S.
Assistant Atlomey General Lanny A,
Brever announced that the prosecu-
tion of individuals would be a comer-
stone of the regulators’ FCPA enforce-
ment policy. An increase in such pros-

In success and in
failure, FCPA
enforcement has
established itself
as headline legal news,
and 2013 is not likely
to be a quiet year
for the FCPA.

ecutions soon followed, and 2012
saw a continuation of this trend.
Collectively, the DOJ amt SEC filed
FCPA-related claims against five differemt
Individuals, One of those individuals,
Cecilia Zurita, was added to the existing
Haiti Telecom case. Three more individy-
als, James Ruchlen, Mark Jackson and
Thomas O'Rourke, all of whom were
charged by the SEC, are all current or
former executives of Noble Corp., which
setted with the SEC and DOY in 2010,
Thus, the only troe new case brought by
the DO)J and SEC was against former Mor-
gan Stanley employee Garth Peterson.
Peterson was a former managing
director for Morgan Stanley's real es-
tate business in China. According to
the charging documents Peterson, a
U.S. citizen living in Singapore, con-
spired with a Chinese public official
and a Canadian attomey 10 circumvent
Morgan Stanley's internal controls in
order 10 transfer a multimillion dollar

ownership interest in a Shanghal

bailding to himself and his co-conspir-
ators, The Chinese official, an execu-
tive at Yongye, a statc-owned enterprise,
initiated 2 sale of an apartment build-
ing to Morgan Stanley.

After the sale, Peterson induced
Maovgan Stanley to sell shares in the
complex to a holding company at a
discount 1o the interest’s actual 2006
market value, After Peterson and his
co-conspirators falsely represented 1o
Morgan Stanley that Yongye owned the
shell company controlled by the con-
spirators, Morgan Stanley sold the real
estate interest, Peterson and his co-
conspirators realized a profit of more
than $2.5 million,

To resolve the criminal charges,
Peterson pleaded guilty in Apeil 2012 10
conspiring to violate the FCPA's internal
controls provision and was sentenced to
nine months of incarceration followed
by three years of supervised release. A
fine and disgorgement were imposed in
the civil case. Notably, the government
declined 1o charge Morgan Stanley, cit-
ing the company’s strong internal con-
trols, prompt voluntary disclosure and
complete cooperation,

Continued prosecution of individu-
als in other cases is likely to continue,
Many of the carporate charging docu-
ments filed in 2012 identify specific
executives by title and contain specific
allegations concerning wrongdoing.
Thus, it is possible that the government
may proceed against some of these in-
dividuals in the future, even several
years after the corporate settiement.

More Flies with Honey

Than with Vinegar

Last year proved 1o be a year of generos-
ity with the DO) agreeing to settlements
with sizable discounts from the U.S,
Sentencing Guidelines as a reward for
cooperation and settlement. This meant
that 2012 saw 0o new entries on the top
10 all-time FCPA settloment Fist,

In the continued sweep of the med-
ical device industry, two of the three
medical device companies that settled
— Smith & Nephew and Biomet — re-
coved a 20 percent discount from the
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bottom of the applicable guidelines
range, Orthofix was the one exception,

In other cases, Bizjet Intermational
Sales and Support Inc., Data Systems &
Solutions LLC and H.C.P. Corp. all re-
ceived discounts in the 30 percent range
to redlect the companies” extraordinary
cooperation and remediation in their
respective cases. Noedam Group Inc.
was able to prove that any fine exceed-
ing $2 million would bankrupt the com-
pany and received o substantial, though
unidentified, discount, in the interest of
the: company’s sustainability and in
recognition of its cooperation,

Two 2012 settlements by Tyco
and Marubeni saw no discount, In
Marubeni’s case this perhaps reflected
that it was the Last of the entities in that
case to settle. A few of these key settle-
ments are highlighted;

8 Smith & Nephew (Feb, 6, 2012). The
U K.-based medical devices manufac-
turer became the second company
(Johnson & Johnson was the first) to
settle FCPA charges with the govern-
ment as part of the ongoing investiga-
tion into foreign bribery by medical
device companies,

& Bizjet (March 14, 2012), The DOJ
charged Bizjet, an Oklahoma-based
provider of aircraft maintenance, repair
and overhaul services, with conspiring
to violate the FCPA's anti- bribery provi-
sions, The DOJ alleged that, between
2004 and 2010, Bizlet authorized the
payment of hundreds of thousands of
dollars to Mexican and Panamanian
government officials to secure aircraft
service contracts, Two senior Bizlet ex-
ecutives briefed the company’s board of
directors about its intention to pay
“commissions” 1o government officials
in order 10 “gain market share.”

To resolve the FCPA anti-bribery
charges, Bizlet agreed to enter ino a
deferred prosecution agreement pur-
suant to which it is required to pay an
$11.8 million criminal fine and under-
take other remedial measures. In recog-
nition of Bizlet's “extraordinary
cooperation,” including its voluntary
disclosure of the FCPA violations and
extensive intermal investigation and re-
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mediation, the DOY awarded the com-
pany a 30 percent reduction off the bat-
tom of the fine range.

& Noedam Group (July 17, 2012). In
July 2012, the DOJ entered into a non-
prosecution agreement with Nordam, a
Tulso, Okla.-based provider of aircraft
maintenance, repair and overhaul
(MRO) services, in which Nordam
agreed 1o pay a $2 million criminal
penalty to resolve FCPA violations, The
DOY alleged that Nordam paid bribes to
employees of airlines owned by the
People’s Republic of China to secure
contracts to perform MRO services for
those airlines.

In light of the clear
commitment to robust
FCPA enforcement by

the DOJ and the SEC, it
is not expected that the
newly issued guide will
alter the enforcement
landscape in any
substantial way.

As a result of Nosdamy's timely, vol-
untary and complete disclosure of the
conduct, its cooperation with the de-
pactment and its remedial efforts, the
DO imposed a fine well below the
standard range under the guidelines.
Nordam also demonstrated to the de-
partment and an independent account-
ing expert that a fine exceeding $2
million would substantially jeopardize
the company’s continued viability,

2013: A Crystal Ball?
In light of the clear commitment to
robust FCPA enforcement by the DO
and SEC, it is not expected that the
newly issued guide will alter the enforce-
ment landscape in any substantial way,
Though the trend of quality over
quantity with respect 1o new FCPA en-
forcement actions will likely continue in
2013, the cooling-off period is mostly
due to the concentration of case resolu-
tions and pending investigations, many

of which are industryawide,

This reduction in case initiation is
unlikely 1o provide comiort to those in
the health care industry. Nine enforce-
ment actions were brought in 2012
against seven companies in the health
care sector, After an almost 10-year
effort the government has ongoing
investigations against at least 21 com.
panies. Thus, the industry sweep will
likely continue to play out for at least
the next fow years.

There are other industry sweeps re-
portedly ongoing, such as the financial
services and movie studio sweeps, An
industry at risk is the defense industry.

A longstanding debate in FCPA
compliance circles concemns the scope
of the act’'s “foreign official” definition
— specifically, whether the definition
reaches employees of entities owned by
foreign governments whose activities
are more commercial than governmen-
tal in nature. While several district
courts have addressed this question in
specific factual contexts, the first ap-
peals coun, the 11th US. Ciecuit Coun
of Appeals, is now looking into the case.

FCPA legislative reform efforts con-
tinued 1o gather steam in 2012, The U.S,
Chamber of Commerce Institute for
Legal Redorm remained active in calling
for the guidance 1o cover a number of
areas of concern 1o businesses seeking
to comply with the FCPA.

At the same time, other members of
Congress continued to seek automatic
debarment of government contractors
convicted of FCPA violations and to
make it casier for companies and indi-
viduals to bring private causes of action
for FCPA violations. Such reforms could
cause companies 10 be far less willing to
settle cases with the government,

While 2012 was an active year, 2013

s likely to prove just as captivating. ¥
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