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Private Antitrust Damages in Europe:
The Policy Debate and Judicial Developments

BY JOHN PHEASANT

HERE IS WIDESPREAD SUPPORT

in Europe for the principle that legal and natural

persons who have suffered loss as a result of an

antitrust infringement should be entitled to recov-

er damages to compensate them for that loss. On
the other hand, the current policy debate over whether private
litigation should be facilitated and encouraged to supplement
public enforcement of the antitrust rules has raised a number
of controversial issues. This article explores the background to,
and the position of the European Commission and other
stakeholders in, this debate, as well as relevant, parallel devel-
opments in European and national jurisprudence.

Background

Damages actions for violation of the U.S. antitrust laws are
a commonplace and important feature of the U.S. legal sys-
tem. In Europe, the low level of reported cases suggests that
such actions are still relatively rare (although it is generally
believed that in a significant number of cases antitrust argu-
ments are raised, either by the claimant or by the defendant,
and these antitrust claims are subsequently settled). With
a view to analyzing the incidence of private antitrust litiga-
tion, the European Commission authorized a report (which
became the Ashurst Study') into the possible obstacles faced
by potential claimants for damages where loss has been suf-
fered as a result of an antitrust infringement. Published in
August 2004, the Ashurst Study identified a number of rea-
sons why there had been relatively few actions for damages
proceeding to trial and judgment.

The Commission believes that neither it nor the nation-
al competition authorities (NCAs) in the Member States
have the resources to investigate and issue decisions in all of
the cases necessary to promote a true competition culture in
European markets. Having reviewed the Study and after
consultation with the Member States, the Commission
decided that it would be appropriate to enhance the role of
private enforcement to support and supplement public
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enforcement of the competition rules. While there is no
doubt that governments in Europe recognize the importance
of applying the competition rules efficiently and effectively,
they equally recognize that effective enforcement is costly. In
the Commission’s view, any increase in private litigation, for
example through more actions for damages, would serve the
purpose of more effective antitrust enforcement without
placing greater strains on the public purse.

The Commission expressed confidence that, in principle,
private litigants should be well placed to enforce their rights,
including through actions for damages, and that the nation-
al courts will increasingly be in a position to hear, and ren-
der consistent judgments in, such cases. The Commission is
emphatic in its insistence that it wishes to encourage “a com-
petition rather than a litigation culture.” At the same time,
the Commission is keenly aware of concerns that any pro-
posed changes to the status quo ante in Europe should not
lead to what are referred to by some as the excesses of the U.S.
system. Nevertheless, the highly developed U.S. system rep-
resents one model for the Commission to consider critically
in seeking to promote changes in Europe which would facil-
itate, and even encourage, private litigation.

The Green Paper
In December 2005, the Commission published a Green
Paper? setting out the possible obstacles to successful private
actions for damages and identified a number of remedial
options in relation to each obstacle for consultation. The
Commission opened a debate on a number of key issues:
whether special rules on disclosure of documentary evidence
should be introduced; how damages should be defined and
calculated; who should be able to claim damages and whether
the passing-on defense should be permitted; whether there
should be special procedures for bringing collective damages
actions; and how to ensure that any policy of facilitating
damages actions does not detract from another important
policy objective of the Commission and the NCAs, namely
the encouragement of whistle-blowing through leniency pro-
grams in cartel cases.

Access to Evidence. It is acknowledged that, in the
absence of a prior decision of either the Commission or one
of the NCAs, claimants in Europe may face difficulties in

FALL 2006 - 59



DEVELOPMENTS

obtaining evidence of an alleged antitrust infringement. In
particular, the Commission recognizes that, where there is an
“asymmetry of information” in favor of defendants (as is
often the case), it will be difficult to bring successful, private
stand-alone actions unless evidence is made available to
potential claimants by defendants and/or third parties.

While procedures permitting disclosure of documents
exist in the EU Member States, these powers have rarely
been used outside of the common law jurisdictions. The
concept of disclosure of documents between the parties is not
an integral part of the civil law system, and, therefore, it is not
surprising that the Commission’s options for increasing dis-
closure have met with stiff criticism from a large number of
civil law respondents. Such an approach would, some argue,
be incompatible with fundamental principles of their nation-
al legal systems including, most notably, the protection
against self-incrimination. Furthermore, it is argued that
there is no sound policy reason why there should be rules of
procedure which differentiate between claims for damages in
competition cases and claims in other areas of the law, and
that a move towards a U.S.-style approach to discovery would
prove highly disruptive and costly.?

The Commission, possibly in anticipation of such criti-
cism, identifies (in the Staff Working Paper*) other European
and international initiatives designed to enhance the ability
of claimants to obtain documentary evidence from defen-
dants and third parties. In particular, the Commission refers
to Directive 2004/48 on the enforcement of intellectual
property rights,’ the European Code of Civil Procedure® and
the ALI/UNIDROIT Principles of Trans-national Civil
Procedure’ to show that the prospect of introducing greater
disclosure of documents in civil litigation is neither radical
nor particularly novel.

In the absence of measures to increase the disclosure of
documents in private litigation in the civil law jurisdictions
of Europe, the Commission expects that the vast majority of
claims would be based on a finding of infringement con-
tained in decisions issued by it or an NCA. The Commission
is concerned that such “follow-on” actions would not, in and
of themselves, lead to an increase in private actions which
supplement public enforcement. The primary burden of
proving the infringement would still lie with the competition
authorities. For successful stand-alone actions to become a
reality, claimants would need to have greater procedural rights
to oblige defendants and third parties to disclose relevant evi-
dence in their possession or under their control. However,
given the overwhelming level of opposition in the responses
received during the consultation period to significant proce-
dural changes,® it seems that the most acceptable option in
civil law jurisdictions would be disclosure ordered by a court
and limited to relevant and reasonably identified individual
documents. Were this to be the result of the consultation, the
requirement that a claimant identify specific documents to be
disclosed would most probably not materially improve the
claimant’s position.
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Damages. The Commission considers it appropriate to
create incentives for claimants to bring private actions for
damages. One of the options advanced in the Green Paper is
the introduction of double damages for horizontal cartels,
with such awards being either automatic, conditional, or at
the discretion of the court. The Commission points out that
Community law does not prohibit the granting of exem-
plary or punitive damages and describes the solutions adopt-
ed in jurisdictions where this is permitted, for example,
Ireland and the UK.

This option has been criticized by a strong lobby of busi-
ness organizations and public institutions supporting the
compensatory principle for the recovery of damages.” They
argue that, according to European “ordre public,” sanctions
should be a matter only for public authorities and that dam-
ages should not be punitive in nature. Moreover, given the
possibility of heavy fines under the public enforcement
regime, some commentators deny that there is a need to
introduce punitive damages from the point of view of deter-
rence. Adding punitive damages to a fine imposed by a com-
petition authority would, some respondents believe, even
violate the rule against double jeopardy. Other commentators
and respondents refer to the potential misuse of multiple
damages. Businesses, they fear, could be put under pressure
to settle unmeritorious claims and might, as a result of the
introduction of multiple damages, refrain from practices that
are procompetitive and essential to the economic well-being
of the European Community.'

Respondents also argue that multiple damages could
undermine the incentive to apply for leniency." The Com-
mission could, however, easily meet this concern by, for
example, proposing a rule that a successful leniency appli-
cant should be at risk only for single damages. Such a rule
would mirror the approach taken in the United States, where
successful amnesty applicants are liable, in private litiga-
tion, only for single (as opposed to treble) damages and are
no longer jointly and severally liable with the other cartel
members.

The Commission and the Member States will have to
determine appropriate policy objectives and priorities before
deciding whether the benefits of private litigation in the field
of competition law justify a deviation from the principles
which normally apply in civil litigation, such as the com-
pensatory principle.

The “Passing-On” Defense and Indirect Purchas-
ers. The Green Paper raised the debate on the difficult issues
of the standing of indirect purchasers and the availability of
the “passing-on” defense which, again, highlights the conflict
between the compensatory principle and effective deterrence.
The solution adopted in the U.S. federal courts is a good
example of a legal system that prioritizes effective deterrence:
it generally allows only direct purchasers to bring actions for
damages in federal courts while indirect purchasers are pre-
cluded from bringing claims'? (albeit such actions are per-
mitted in a number of U.S. states under state antitrust laws).



Moreover, U.S. federal law prohibits the defendant from
claiming that the direct purchaser has passed-on the over-
charge (or some of it) to its customers.” Consequently, a
direct purchaser is able to claim damages for its part of the
total overcharge, despite the fact that it may not, in reality,
have suffered any loss. This feature of the U.S. (federal)
regime clearly provides an incentive to direct purchasers to
bring claims.

In Europe, for policy reasons, a solution which gives only
direct purchasers standing to bring actions for damages is
unlikely to be acceptable. The judgment of the European
Court of Justice (ECJ) in Crehan'* suggested that all those
who suffer loss as a result of a violation of EC antitrust law
should be able to seek compensation. This position is sup-
ported by the vast majority of European governments and
competition authorities in their comments on the Green
Paper, and has recently been confirmed by the ECJ in
Manfredi "> (which is discussed in greater detail below).

This puts the Commission in a dilemma over the passing-
on defense. On the one hand, by prohibiting it (but not
limiting standing to bring a claim to direct purchasers), the
Commission becomes vulnerable in certain cases to the alle-
gation of double jeopardy: infringers could be liable to pay
damages to both direct and indirect purchasers, despite the
fact that only the latter may have suffered loss. On the other
hand, allowing the passing-on defense creates uncertainty in
the calculation of the loss suffered by different potential
claimants and increases the risk that bona fide claimants
(both direct and indirect purchasers) may be discouraged by
the prospect of complex litigation.

Representative and Class Actions. In its efforts to
facilitate damage actions by European consumers, the
Commission has advanced options for the introduction of
special procedures for collective or other representative
actions. The Commission makes reference to the amalga-
mation of small claims in the United States as providing
strong incentives to litigate. In Europe, litigation is nor-
mally conducted by individually named parties. In some
Member States, class actions are theoretically possible but the
procedure is often cumbersome and only subscribers to the
“class action” can share in the benefits flowing from a court
judgment or settlement. In the UK, a provision is made for
certain forms of representative action whereby appointed
representative bodies, such as the Consumer’s Association,
may file claims on behalf of two or more identified con-
sumers who have suffered economic loss as a result of anti-
competitive behavior.'® Nevertheless, these representative
claims are not similar to class actions in the United States,
where an individual (including a lawyer) may file a claim on
behalf of a class of plaintiffs (once certified) who are not
required to show individual loss at the liability stage and
who do not need to be individually identified during the
proceedings.

Aside from the U.S. precedent and a limited number of
European examples (including the Swedish Group Proceed-

ings Act 2002 to which specific reference is made in the
Commission’s Green Paper), the Commission seeks support
for a move towards representative claims by referring to the
proposal for a Regulation of the European Parliament and of
the Council establishing a European Small Claims Proce-
dure, as well as to the Opinion of Advocate General Jacobs
in the Osterreichischer Gewerkschafisbund case,' in which he
states:

Collective rights of action are an equally common feature
of modern judicial systems. They are mostly encountered in
areas such as consumer protection, labour law, unfair com-
petition law or protection of the environment. The law
grants associations or other representative bodies the right
to bring cases either in the interest of persons which they
represent or in the public interest. This furthers private
enforcement of rules adopted in the public interest and
supports individual complainants who are often badly
equipped to face well-organized and financially stronger
opponents.

The majority of business organizations commenting on the
Green Paper are opposed to the introduction of special pro-
cedures for bringing collective actions and protecting con-
sumer interests. The main reasons appear to be the alleged
excesses of the U.S. system, which are said by many to result
in a “litigation culture” and the misuse of procedure. Similar
consequences, it is argued, would follow the introduction of
a class action system in Europe with undertakings being
pressured into settling unmeritorious claims rather than
face adverse publicity and potentially ruinous financial con-
sequences if ultimately unsuccessful in court. It is argued that
claimants aware of such possibilities might well have an
increased incentive to target financially healthy businesses by
bringing representative claims irrespective of their merits. The
introduction of procedures to improve representative actions
by consumers and the avoidance of unmeritorious claims are
not, of course, mutually exclusive. Nevertheless, there appears
to be little appetite for the introduction of procedures that
would significantly facilitate collective consumer actions.

It is also argued that class actions give rise to difficulties
regarding the quantification and distribution of damages,
that the high costs associated with representative actions
often bear no relation to the anticipated benefits to con-
sumers, and that any expected benefits accrue dispropor-
tionately to intermediaries and lawyers. Respondents opposed
to the Commission’s options point out that existing proce-
dural law provides sufficient protection to consumers and
note that, in most Member States, there is already provision
for joint actions and the assignment of claims. In addition to
Sweden and the UK, consumer associations in Germany are
already able to bring actions for injunctions and, under
French law, consumer associations are entitled to specific
remedies that enable them to bring claims for collective or
individual losses.

Opverall, the public institutions appear to be more open to
the idea of facilitating damage claims through collective or
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representative actions. Some respondents, such as the UK’s
Office of Fair Trading, favor a cause of action for consumer
associations where this will not deprive individual consumers
of the ability to bring an action. The same applies to actions
by groups of purchasers other than final consumers. In light
of responses to the Green Paper, the Commission will have
to consider carefully the role to be played by collective actions
as part of any policy to facilitate greater private enforcement
within the European Union.

Crehan

Parallel to the policy debate stimulated by the Green Paper,
the national courts and the ECJ continue to hand down
judgments in cases in which competition law is pleaded,
either as a sword or as a shield. Over time, many of the issues
over which there is debate at the policy level will, in any
event, be raised before these courts, whose judgments will
continue, slowly but surely, to establish the legal framework
for damages actions. Two recent judgments, one by the UK
House of Lords (Creban) and one by the EC] (Manfredi) are
particularly relevant.

On July 16, 2006, just as the Commission was collating
the responses received during the consultation period, the
UK House of Lords overturned the landmark Court of
Appeal judgment in Crehan,” the first and only case in the
UK in which damages had been awarded for breach of Article
81(1) of the EC Treaty, which prohibits anticompetitive
agreements that have an “appreciable” effect on competition
at the European level. The House of Lords judgment has
given rise to significant comment: how should its impact on
the promotion of private litigation within the EU be assessed?

The Crehan case reviewed the legality of a “beer tie,”
under which Mr. Crehan had been obliged, as a term of his
pub lease, to purchase most of his beer from one supplier.
Mr. Crehan, defending a claim for payment for beer sup-
plied, counterclaimed that the beer tie was unlawful and had
driven him out of business because he could not compete
with independent pubs, which were able to purchase beer at
more competitive prices.

The case began against a backdrop of reviews by the
Commission and the relevant UK competition bodies of the
UK beer market, including agreements containing beer ties
and certain other restrictions imposed by a number of large
brewers and pub companies on pub tenants. The Commis-
sion eventually issued three decisions,” the most cited of
which related to the relevant agreements of the UK brewer,
Whitbread. In its 1999 Whitbread decision, the Commission
concluded that the Whitbread agreements in the UK did
infringe Article 81(1) but benefited from an exemption under
Article 81(3) because these agreements gave rise to econom-
ic benefits which outweighed the detriments to competition
of the agreements’ restrictions. Inntrepreneur, with whom
Mr. Crehan had his agreement, had also applied to the
Commission for a negative clearance (i.e., a decision that
the agreement in question did not infringe Article 81(1)) or
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an exemption. The Commission did not issue a decision on
the Inntrepreneur agreements, and Inntrepreneur eventual-
ly withdrew its application.

As a preliminary matter, the English High Court was
asked whether Mr. Crehan, as a party to an allegedly illegal
agreement, could claim damages. The question was referred
to the ECJ for a determination of the point of European law.
The ECJ ruled that Mr. Crehan would be entitled to recov-
er damages, notwithstanding that he was a party to the
allegedly unlawful agreement, providing that the national
court was satisfied that he was not significantly responsible
for the infringement. The judgment of the ECJ is generally
regarded as establishing the principle that any individual or
company suffering loss as a result of an agreement which
infringes EC antitrust law is entitled to recover damages and
cannot be defeated in that right by conflicting provisions of
national law (a position recently confirmed by the ECJ in
Manfredi).*

Mr. Crehan argued that the High Court should follow the
assessment and conclusions in the Commission’s Whitbread
decision and, therefore, conclude that his agreement with
Inntrepreneur also infringed Article 81(1). The High Court
held that it was not bound by findings of the Commission’s
decision in Whitbread because the Commission’s analysis
concerned different agreements and was addressed to differ-
ent parties. Following its own extensive assessment of the UK
market on the basis of the evidence before it, the High Court
held that certain important findings of the Commission’s
decision were incorrect and should not be followed in the
domestic proceedings and that, on the evidence before it, the
Inntrepreneur agreements (and, specifically, the beer tie with
Mr. Crehan) did not infringe EC antitrust law. The judge
accordingly rejected Mr. Crehan’s claim for damages but
went on to deal with quantum in the event that Mr. Crehan
had been successful.

The judgment was appealed to the Court of Appeal, which
concluded that the judge in the High Court should have
followed the decision of the Commission in Whitbread and,
in not doing so, had failed to comply with the “duty of sin-
cere co-operation” owed by national courts to the Commis-
sion. In particular, the judge had failed to give sufficient
weight to the long-term investigation of similar agreements
carried out by the Commission and was wrong to consider,
and take into account, evidence contrary to the Commission’s
findings. The Court of Appeal then considered quantum
and concluded that the damages which the judge in the High
Court would have awarded were too high and undertook its
own quantification. Mr. Crehan was awarded a considerably
lower sum than he would have received in the High Court
had his claim been successful there.

The case was then appealed to the House of Lords, which
ruled that, as a matter of European law, the judge in the
High Court was not bound to adopt the Commission’s
market assessment in Whirbread because that decision relat-
ed to a different subject matter and different parties, and,



therefore, there was no prospect of a conflict between the
Commission’s decision and an eventual judgment of the
High Court. Inntrepreneur had not had an opportunity to
challenge the Whirbread decision because it was neither an
addressee nor directly and individually concerned by it
it could not, therefore, have brought an appeal as a third
party before the European Court of First Instance and ulti-
mately the ECJ. The House of Lords accordingly held that
Inntrepreneur would be denied the right to a fair trial if the
economic and legal assessment in its case were determined
by a Commission decision over which it had no influence
and in respect of which it had no right of appeal. The House
of Lords further observed that the Court of Appeal had not
criticized the High Court’s assessment of the market and
held, therefore, that this assessment should stand. Accord-
ingly, there had been no infringement of Article 81(1), and
Inntrepreneur was not liable to pay damages to Mr. Crehan.

So what does the reversal in Crehan mean for the Com-
mission’s objective of increasing the incidence of private lit-
igation within the EU? Is the House of Lords’s decision, as
some would suggest, a setback for the Commission? In con-
sidering this question, a first point to note is that the House
of Lords ruling does not undermine the right of private liti-
gants to pursue actions for damages before national courts for
infringement of EC competition law.

The Commission’s objective in publishing, and seeking
responses to, the Green Paper is to explore options to facili-
tate the exercise of this right. In this respect, it is important
to note that none of the options put forward in the Green
Paper would have saved Mr. Crehan from the House of
Lords’s ruling. The Commission, during its consideration of
Inntrepreneur’s application for negative clearance and exemp-
tion, had always anticipated that the High Court would rule
on the dispute and had never suggested that its Whitbread (or
other relevant) decisions were binding on the court. It was
only the Court of Appeal which considered that the judge at
first instance should have adopted the Commission’s assess-
ment of the market in Whitbread. In the absence of a bind-
ing Commission (or NCA) decision that makes a relevant
finding of infringement, claimants still need to prove their
case on the facts.

This issue goes to the heart of the Commission’s initiative:
public resources are not sufficient to pursue all of the cases in
which public intervention is necessary to create a sufficient
deterrent effect against infringing activity. The relatively few
cases proceeding to judgment in national courts suggest that
there are either obstacles to private litigation or insufficient
incentives to bring private claims. While the Commission is,
of course, clear that it wants to create a competition rather
than a litigation culture, the achievement of its objective
(supplementing public enforcement by private enforcement)
necessarily implies more litigation and therefore, in the
Commission’s view, greater incentives to litigate.

Because European law defines relatively narrowly the cir-
cumstances in which a decision of the Commission is bind-

ing on a national court hearing an action for damages, the
need for claimants independently to prove the infringement
will remain undiminished in many cases. This requirement
focuses attention on issues addressed in the Green Paper like
disclosure of documents. However, there was no suggestion
in Crehan that the claimant was hampered by a lack of evi-
dence: the court had before it numerous experts and witnesses
of fact. The relevant issue in Crehan was rather the interpre-
tation and application of the jurisprudence of the ECJ* for
the purpose of assessing whether a network of similar, verti-
cal agreements creates a sufficiently serious foreclosure effect
in the market and, if so, whether the agreement in issue in the
litigation and other agreements in the system of which it
forms a part (in Creban, the Inntrepreneur agreements) con-
tribute in a significant way to such foreclosure. If the answer
to both these questions is in the affirmative, the restrictions
of competition in the agreement are prohibited under Article
81(1) because they are appreciable. This is a complex assess-
ment, and one which necessarily gives the national judge a
margin of discretion.

In stand-alone actions, the claimant will nearly always be
faced with the issue of appreciability. The recent moves by the
Commission to introduce a more economics-based approach
to the application of both Article 81 and Article 82 (abuse of
dominance)® will, at least in some cases, render the task of
proving an infringement more complex for claimants. A deci-
sion of the Commission or an NCA which, although not
binding in the national court, relates to the same market
will be admissible evidence in the national proceedings along-
side other evidence. Both sides, as in Creban, will typically
retain expert economic witnesses. The expert evidence will
almost invariably differ on important issues, and the intro-
duction of efficiency arguments (for example under Article
82) will render the legal assessment of similar types of con-
duct (e.g., tying practices) in different economic contexts
more difficult than has been the case under the more for-
malistic approach previously adopted by the Commission
and supported by the European Courts.* Claimants may,
therefore, be reluctant to bring actions in cases involving
complex economics in the absence of a decision by the
Commission or an NCA.

However, these issues go to the substantive application of
antitrust law in Europe rather than to the procedural issues
which may act as an obstacle to private actions for damages
and to which the Commission draws attention in the Green
Paper. The Commission is aware of the potential conflict
between its dual objectives of introducing a more economics-
based approach and encouraging private litigation.

The Commission has indicated that it would still propose
to continue to investigate serious antitrust infringements,
such as international cartels, with respect to which it has the
necessary powers to conduct an investigation and reach a
decision. Decisions of the Commission against cartel mem-
bers will be binding on them in national court proceedings
in which they are sued by claimants for damages. Accord-
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ingly, even though a decision in a cartel case will not be
addressed to a claimant (unless one cartel member is suing
others), the claimant will be able to rely on the finding of
infringement to support an action for damages.

On the other hand, the Commission has also indicated
that, in the future, it may exercise its discretion not to inves-
tigate, and reach a decision in, cases in which there is a
contractual relationship between a complainant and a defen-
dant. The Commission may rather suggest to the com-
plainant that it bring an action in a national court. In such
stand-alone actions, the claimant will be required to prove
the infringement of Article 81(1) without the benefit of a
Commission decision.

The Future of Private Damages Actions

The Commission’s initial reaction to the responses to the
Green Paper was to ask whether, notwithstanding the con-
clusions of the Ashurst Study, there was a need to take any
action to facilitate, and even encourage, private actions for
damages. After all, the majority of responses appear to sug-
gest that the existing legal systems in Europe are not broken
in this respect and, therefore, do not require fixing.

The Commission may have found it hard to reconcile
stakeholders responses with its own views regarding the devel-
opment (or relative lack thereof) of private actions in Europe.
For example, if respondents are right, then why have we not
witnessed more private actions for damages? Is it also really the
case that nearly all claims (or counterclaims) based on
infringements of EC antitrust law are settled and, if so, are the
terms of such settlements generally favorable to the claimants?

Despite the relative paucity of reported cases and stake-
holders’ relatively cautious approach towards suggested pro-
cedural reform, the Commission has cause for some opti-
mism for at least the following reasons:

First, in its Manfredi® judgment of July 2006, the EC]
reinforced and developed the legal principle first enunciated
in its own judgment in Crehan. Manfredi concerned a refer-
ence from an Italian court in a case involving a claim for dam-
ages against a number of insurance companies which had
been found by the Italian competition authority to have
increased auto under an unlawful agreement. The ECJ con-
firmed (among other points) that:

Article 81(1) must be interpreted as meaning that any

individual can rely on the invalidity of an agreement or

practice prohibited under that Article, and can claim com-
pensation where there is a causal relationship between the
latter and the harm suffered.

Punitive or exemplary damages in actions founded on EC

antitrust laws must be possible if such damages may be

awarded in domestic actions similar to actions founded on

EC antitrust law (without prejudice to the ability of

national courts to take steps to ensure that the protection

of rights guaranteed by Community law does not entail
the unjust enrichment of those who enjoy them).

In accordance with the principle of effectiveness and the
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rights of individuals to seek compensation for loss caused

by a contract or conduct liable to restrict or distort com-

petition, injured persons must be able to seek compensa-
tion not only for actual loss (damnum emergens) but also
for loss of profit (lucrum cessans) plus interest.

Second, the policy debate to which the Green Paper has
given rise has in itself focused considerable attention on the
possibility for those injured by antitrust infringements in
Europe to claim damages. As a result, claimants and courts
are increasingly aware of the issues involved. Many of these
issues (e.g., the status of the passing-on defense) will be deter-
mined in national court proceedings (possibly following a ref-
erence to the ECJ) whether or not the Commission takes any
further action in the light of the Green Paper and responses
to it.

Third, the Commission has in recent years issued a num-
ber of important and valuable guidelines and notices that will
assist claimants, defendants, and courts in many, but not
necessarily all, cases to make appropriate assessments for the
purpose of determining whether a particular agreement (or
network of agreements) or conduct of a dominant under-
taking constitutes an infringement of EC antitrust law.

Conclusion

The central issue in the policy debate is now well defined:
should private actions for damages in Europe be facilitated
and encouraged in order to supplement public enforcement
by private enforcement.

It is clear that the Commission and Member State gov-
ernments need to balance the policy objective of greater
antitrust enforcement, which would, in principle, contribute
to the creation of a competition culture in Europe, with sen-
sitivities (some better-founded than others) over the intro-
duction of significant modifications to existing legal and
judicial systems. These systems reflect cultural roots which
are part of Europe’s diversity, a heritage which Europe’s polit-
ical leaders are anxious to preserve. It is clear, however, that
greater antitrust enforcement without an increase in stand-
alone actions would necessarily require the commitment of
greater public resources.

The Commission, looking at the issues from its side of the
debate, rightly considers that it is necessary to create incen-
tives to bring claims for damages. Stakeholders on the other
side immediately identify potential conflicts with various
legal principles that they regard as fundamental, like the
principle that damages should compensate the claimant for
the loss suffered but not, in addition, impose a financial
penalty on the defendant. The reconciliation of these differ-
ent stances is not straightforward. But that is the role of the
policy maker.

At the same time, the judicial train has left the station. The
European courts and the national courts are confronted on
an increasingly regular basis with legal questions directly rel-
evant to the policy issues in the debate which they are
required to, and do, decide.



There is no doubt that Europe will continue to see an
increase in the number of cases in which competition law is
pleaded, whether those cases settle or come to judgment,
and the number of cases in which damages for antitrust
infringements are claimed and awarded. The open question
is whether, at the end of the policy debate, a decision will
be taken to facilitate and encourage such actions by the
introduction of procedural changes to national legal and
judicial systems which make the enforcement of antitrust
law in Europe a special case. On that question, the jury is
still out.
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Janet D. Steiger Fellowship
Project Enters Third Year

THE ABA ANTITRUST SECTION COUNCIL has expanded
the number of Steiger Fellows eligible to be placed in state offices
during the summer of 2007 to twenty-one. It has been the goal of
the Section to do something substantial to assist the states in their
vital consumer protection mission, while providing a valuable
educational experience to law students who, in some cases,
may not otherwise be able to avail themselves of public service.
At the same time, we also seek to honor the memory of the late
Janet Steiger. This expansion is a very important signal to the
states and to every law school and student in this country of the
unwavering commitment of the leadership of the ABA Section of
Antitrust Law to the Janet D. Steiger Fellowship Project.

Participating states include Alaska, Arkansas, Delaware, Georgia,
lllinois, lowa, Mississippi, Montana, Nevada, New York, Ohio,
Oregon, Pennsylvania, South Dakota, Texas, Utah, Vermont,
Virginia, Washington, West Virginia and Wisconsin. Law student
applications must be received by Deborah Douglas at the ABA
by January 19, 2007. Further information about the Project is
available at:

hitp://www.abanet.org/antitrust/at-law-student/at-js-project.shtml
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