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Introduction

Consolidation of healthcare providers has been linked to increases in the
cost of services provided to patients. “Studies have shown price increases as high
as 40% as a result of a system acquiring a competing hospital.”1 Given this, both
the public and private sectors have become increasingly focused on affordable
access to quality healthcare services. Commenting on the rapid change taking
place in the healthcare industry, Deborah Feinstein, Director of the Federal Trade
Commission’s (FTC’s) Bureau of Competition, recently explained the Bureau’s
belief that “[e]ffective antitrust enforcement is as important in a time of dynamic
change as in periods of stability, if not more so.”2 Despite such importance, the
FTC has challenged less than one in every one-hundred hospital
merger/acquisition deals over the past ten years.3

This article provides an overview and analysis of two recent and ongoing
FTC actions in the healthcare industry and attempts to draw out key lessons
learned from those actions. Specifically, this article examines: the ProMedica
acquisition of St. Luke’s Hospital in Lucas County, Ohio, in which the Sixth Circuit
Court of Appeals upheld the decision of the FTC requiring the divestiture of
St. Luke’s Hospital by ProMedica; and St. Luke’s Health System’s acquisition of
Saltzer Medical Group in Nampa, Idaho, where the United States District Court in
the District of Idaho ordered St. Luke’s to divest Saltzer.

ProMedica Attempts to Acquire St. Luke’s Hospital

The FTC has been engaged in lengthy litigation challenging ProMedica’s
attempt to acquire St. Luke’s Hospital. St. Luke’s was one of four hospital systems
operating in Lucas County.4 Several years prior to ProMedica’s acquisition of
St. Luke’s, the latter had been experiencing significant financial troubles resulting
in substantial financial losses during the late 2000s. St. Luke’s was experiencing
a financial turn-around when the Board of Directors voted to merge with
ProMedica, the largest healthcare provider in the county.5 Prior to the merger,
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ProMedica held 46.8% of the market share for general acute care services, and
St. Luke’s held 11.5%.6

The FTC challenged, through an administrative complaint, the
ProMedica/St. Luke’s merger.7 In response to the FTC’s challenge of the August
2010 merger, an administrative law judge held, in December of 2011, that the
merger violated Section 7 of the Clayton Act as it “would allow ProMedica
unilaterally to increase its prices above a competitive level” and “did not create
any efficiencies sufficient to offset its anticompetitive effects.”8 When ProMedica
appealed the decision of the administrative law judge to the FTC, the Commission
affirmed that decision. The FTC subsequently issued an order for ProMedica to
strip St. Luke’s out of its enterprise.9

In May 2012, ProMedica appealed the decision of the FTC to the Court of
Appeals for the Sixth Circuit, arguing that “the Commission defined the wrong
markets, used the wrong anticompetitive-effects analysis, and imposed the wrong
relief.”10 ProMedica contended that the Commission wrongly used supply-side
factors in determining the market. The anticompetitive-effects argument related
to the unilateral/coordinated effects rationale, which is discussed herein.11

Finally, ProMedica contended that a “conduct remedy,” rather than divestiture
would allow for a healthy merger while still protecting the interests of the
patients.12

The Sixth Circuit first endeavored to determine the geographic and
product market.13 As Lucas County was agreed upon as the geographic area, the
court focused on defining the product market. The Sixth Circuit agreed with the
reasoning of the FTC:

“The relevant markets, for purposes of analyzing the merger’s
competitive effects, are: 1. a cluster market of primary (but not
OB) and secondary inpatient services (hereafter, the “GAC
market”), and 2. a separate market for OB services.”14

Finding that the “competitive conditions” for these sets of services were
“reasonably similar,” the Sixth Circuit held that it was proper to cluster these
services when considering the anticompetitive effects of the deal.15 ProMedica
attempted to rely on a “package deal” theory16 as an alternative method of
developing product clusters.17 Finding that the merger did not benefit insurance
providers (and therefore did not benefit consumers of the relevant healthcare
services), the Sixth Circuit held that ProMedica’s “package-deal” argument was
without merit. The Sixth Circuit reasoned that, “there is no evidence that
[Managed Care Organizations] are willing to pay a premium to have all of those
services delivered by either of those providers in a single package.”18

In determining the relevant product market, the Sixth Circuit recognized
that the geographic market for certain medical services may be substantially
larger than the market for other medical services. That is, people are willing to
travel farther for more complex and involved medical procedures than they are
for primary or secondary care services.19 “Thus, the competitive conditions for
tertiary services differ from those for primary and secondary services.”20 This
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consideration caused the Sixth Circuit to exclude both tertiary and quaternary
services from their analysis of the merger’s competitive effects.21

Relying on a Herfindahl-Hirschman Index (HHI)22 of 4391 for the GAC
market and 6854 for OB services, the Sixth Circuit agreed with the FTC’s finding
that this metric indicated a highly concentrated post-merger market and
established a presumption that the deal was anticompetitive.23 As the FTC relied
upon unilateral-effects grounds for their challenge to this merger, ProMedica
contended that the use of the Index was improper in “unilateral effect”24 cases
and was intended to be used in “coordinated effect cases.”25 In other words, as
this merger was not challenged as anticompetitive behavior engaged in by
multiple competing firms, ProMedica contended that the FTC and Sixth Circuit
should not have employed the Index. The Sixth Circuit disagreed and found that
the use of the Index was proper due to the high level of “correlation between
market share and price” and the fact that the deal would add to the concentration
of the market to a significant extent.26

The Sixth Circuit also concluded that ProMedica failed to rebut the
presumption of illegality established by the fact that the merger “blew through
the [HHI Merger Guideline] barriers in spectacular fashion.”27 The Sixth Circuit
found that “ProMedica did not even attempt to argue . . . that this merger would
benefit consumers (as opposed to only the merging parties themselves) in any
way.”28

Further, the Sixth Circuit rejected ProMedica’s argument that St. Luke’s
was a “weakened competitor”29 at the time of the merger as support for the
acquisition. Rather, the Sixth Circuit found that the “weakened competitor,”
St. Luke’s, was relatively strong, and that a party wishing to employ this defense
must satisfy “stringent requirements.”30 The Sixth Circuit found convincing
evidence that St. Luke’s, prior to the merger, had increasing market share, enough
cash to pay any obligation as it came due and the ability to “run in the black if
activity stays high.”31 Finding Promedica’s reasoning to be weak on theoretical
and evidentiary grounds, the court did not give merit to the argument.32

Based on the foregoing, the Sixth Circuit Court upheld the decision of the
FTC requiring the divestiture of St. Luke’s Hospital by ProMedica.33 In early June
2014, ProMedica filed a petition requesting an en banc rehearing of their case.34

St. Luke’s Attempt to Acquire Saltzer Physician Group

In December of 2012, St. Luke’s Health System, Ltd. acquired Saltzer
Medical Group, a physician group in Nampa, Idaho35 and “Idaho’s largest
independent, multi-specialty physician practice group.” 36 The new
St. Luke’s/Saltzer entity comprised 80% of Nampa’s primary care physicians
(PCPs).37 In response to this acquisition, the FTC, Idaho Attorney General and a
competitor health system, Saint Alphonsus Medical Center – Nampa, Inc., filed
suit in Idaho’s federal district court.38 The district court explained that the
transaction could harm competition because “[the combined entity’s] size, and
the sterling reputations of Saltzer and St. Luke’s, make it the dominant provider
in the Nampa area for primary care, and give it significant bargaining leverage
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over health insurance plans.”39

The district court determined that the applicable product market was the
market for adult primary care services.40 Due to the fact that such a large number
of PCPs would have been linked within the same entity post-merger, the district
court examined the HHI and found that the merger was presumptively
anticompetitive41 due to the increase in HHI of more than 1,600.42

The district court emphasized that this increase in power would likely
result in St. Luke’s being able “to (1) negotiate higher reimbursements rates from
health insurance plans that will be passed on to the consumer, and (2) raise rates
for ancillary services (like x-rays) to the higher hospital-billing rates.”43

St. Luke’s claimed they would be able to derive efficiencies from the new
organizational structure of the “unified and committed team of physicians,”44 as
well as benefits from shared electronic information systems.45 But the district
court noted that “[w]hen high market concentration will result from the merger,
the defense requires ‘proof of extraordinary efficiencies.’”46 The court further
held that, in order to be relied upon to defend a deal, “[t]he efficiencies must be
merger-specific – that is, ‘they must be efficiencies that cannot be achieved by
either company alone because, if they can, the merger’s asserted benefits can be
achieved without the concomitant loss of competitions.’”47 Finding that many of
the claimed efficiencies of the acquisition could be “similarly achieved even
without the Acquisition,” the district court found that St. Luke’s failed to present
“significant and merger-specific efficiencies arising as a result of the
Acquisition.”48

Nor was the district court convinced by St. Luke’s argument that new
competitors would be able to enter this market with relative ease.49 Rather, the
district court found that the history in this region (Nampa, Idaho) and practice
showed that there were barriers to entry, in this market segment, substantial
enough to keep new PCPs from entering the market.50

Ultimately, the district court held that the divestiture of Saltzer was
proper, finding that the case law supported divestiture over the continued
operation of two separate negotiation teams.51 On June 12, 2014, St. Luke’s
appealed, arguing that, “the judge made mistakes in his analysis of the anti-
competitive effects of the deal and wrongly ignored its competitive benefits.”52

St. Luke’s filed a motion to stay the order, which could have enabled them to
“continue operating as a combined entity with Saltzer” during an appeal, but the
district court denied St. Luke’s motion on June 18, 2014, holding that St. Luke’s
failed to establish the requirements for the stay. 53 The Ninth Circuit granted a
stay and expedited the appeal.54

Key Lessons from the Tale of Two St. Luke’s

The St. Luke’s actions demonstrate the persistent focus of the FTC on
promoting competition in the healthcare sector. Based on these actions and the
current state healthcare industry, it is likely that small, local and regional
acquisitions and mergers will continue to be highly scrutinized by the FTC as they
attempt to ensure patients are protected from potential anticompetitive conduct.
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In the meantime, there are three primary takeaways from these actions.

 HHI Is Here To Stay: HHI is here to stay, at least for a little while. One of
the FTC’s lawyers in ProMedica recently said that the HHI provides “a
good guidepost for other hospital executives debating a merger.”55 The St.
Luke’s actions demonstrate the importance of HHI calculations and the
FTC and Department of Justice’s Merger Guidelines to analysis of a
transaction’s competitive effects and whether a presumption of illegality
applies. An acquiring firm must make sure that the post-merger change in
market share does not result in an increase in the HHI level in excess of
200 points or result in a total sum of the squares of the market shares in
excess of 2,500. If either of these occurs, the party must attempt to
present convincing evidence to overcome the presumption of illegality of
the transaction.

 Consider Defenses Early On: The ProMedica/St. Luke’s merger shows the
importance in making an effort to overcome the presumption of illegality.
The Sixth Circuit expressed a genuine willingness to consider explanation
of the reasons why the merger will result in actual tangible benefits for
patients and insurance providers. However, according to Sixth Circuit,
ProMedica did not provide any such reasoning, leaving the Sixth Circuit
with little to no ability to consider any potential benefits of the
transaction versus the presumption of illegality derived from the HHI. An
acquiring entity should identify and establish benefits that will result
from the proposed transaction early on in the planning phase so that it
can be prepared to defend itself against any potential challenge.

 Be Mindful Of What Is Said, Particularly In Writing: All parties to any
potential merger or acquisition must be mindful of the things that are said
and recorded with relation to a possible transaction. The FTC can more
easily prove its case when it is able to employ just one or a few statements
by a board member or executives of the acquirer or acquiree concerning
the way in which a potential deal will increase power in the market place.
The merit of ProMedica’s case was substantially weakened by a comment
made by St. Luke’s CEO regarding the merger’s potential negative impact
on the community. In an August 2009 presentation to St. Luke’s Board,
CEO Daniel Wakeman explained the benefits of a deal with ProMedica, but
also explained that it could “[h]arm the community by forcing higher
hospital rates on them.”56 Similarly, in St. Luke’s (Ohio), the court relied
upon the fact that, “[t]he parties’ own statements … tend[ed] to confirm
the presumption [of illegality] rather than rebut it.”57 Comments of this
nature can have significant impact on the viability of an efficiencies claim.
Parties would therefore be wise to limit the information and statements
that they put in writing that may be used as evidence of the
anticompetitive nature and effect of a particular deal.

***
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Spotlight on Rachel Brandenburger

By Tracy L. Januzzi †

Rachel Brandenburger is recognized as a leading international antitrust
and competition law and policy advisor. She is a Senior Advisor to Hogan Lovells'
Antitrust, Competition and Economic Regulation practice. She is also a Non-
Governmental Advisor to the International Competition Network, a former non-
US Representative on the Council of the ABA’s Section of Antitrust, and currently
a member of the Section’s International Task Force. Rachel Brandenburger has
over 30 years of experience as an antitrust lawyer and focuses on proceedings
before the European and other international antitrust and regulatory agencies.
From 2010 to 2013, Rachel Brandenburger was Special Advisor, International, to
the Antitrust Division of the U.S. Department of Justice. She advised on many
Antitrust Division matters that involved extensive cooperation efforts between
the Antitrust Division and its international counterparts, on revised best
practices regarding cooperation in merger investigations with the European
Commission, and on memoranda of understanding with the Chinese and Indian
antitrust agencies. Prior to 2010, Rachel Brandenburger was a partner for 21
years in Freshfields Bruckhaus Deringer LLP, based in the firm’s Brussels and
London offices.

Tracy L. Januzzi conducted this interview for Perspectives in Antitrust.

(1) How did you get into the practice of antitrust (or competition) law?

It was a happy accident that led me to practice antitrust (or to use the
European term, competition) law, and it has brought me more opportunities than
I ever could have imagined and absolutely no regrets. I was a junior associate in
the London office of Freshfields – the firm didn’t have an office in Brussels back
then. It was handling a large UK and European competition law case in the sugar
industry. More resources were needed, and I was asked to join the team. Fast
forward three years, the case had concluded successfully, and I had learned a lot
about practicing competition law in front of the UK and European agencies and
courts – and also about the sugar industry!

My interest in competition law and policy, and also economics, continued
to develop from there on. I think this illustrates how you should seize
opportunities—even if you feel unprepared for them—because you never know
what they will lead to. I took the same approach when, as a junior partner in
Freshfields in London in the mid-90s, I agreed to move to the firm’s new office in
Brussels. That move opened up huge opportunities for the firm and for me. I was
involved, together with my fellow partners, in developing the Brussels practice
from a very small practice to one of the leading practices when I left the firm at
the end of 2009 to accept an opportunity that I never would have dreamed would
have come my way. This was when I was asked by the then newly appointed
Assistant Attorney General for Antitrust at the US Department of Justice,

† Tracy L. Januzzi is an associate in the Antitrust, Competition and Economic Regulation practice at Hogan Lovells in
Washington, DC.
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Christine Varney, to move to Washington DC to become Special Advisor,
International to the Antitrust Division.

(2) How has the legal field changed and begun offering new

opportunities to attorneys since you began your career?

The legal field has changed greatly since I began my career over thirty
years ago. I spent thirty-two years in one firm. I joined Freshfields as a trainee
and, when I left to move to Washington, DC, I was one of the most senior partners
in the antitrust practice. That is an incredibly long time! And I rather doubt that
such a single firm focus will be the pattern for lawyers’ careers in the future.
These days, there are very many different opportunities for lawyers, including
antitrust lawyers, within the field of law and beyond the field of law. And, as in
the rest of the business world, we are increasingly seeing lawyers having a
number of different jobs during their careers. An attorney may begin his or her
career in private practice and then move in-house to work for a particular
company or into government or the public sector. They may also return to the
private sector later in their careers - or vice-versa. Attorneys also have
opportunities for secondments from private practice to a corporate position or, in
some jurisdictions, to a government agency for a temporary period of time. And
there are also many opportunities to work abroad outside one’s home
jurisdiction these days. These different opportunities provide an all-around
perspective, making us better able to advise our clients – whether our client is in
the public or the private sector, a corporation or an individual.

Lawyers can also step outside the law and decide to do something entirely
different. I believe legal training gives you an excellent way of thinking about,
analyzing, and discussing issues in whatever field you end up in. In the antitrust
field in particular, lawyers need to understand clients’ businesses and industries.
This provides antitrust lawyers with an added perspective and additional
opportunities outside the field of law if they so choose.

(3) Mentorship continues to be a hot topic in the legal field. Tell us about

some of your mentors.

I have been very fortunate over my career to have had a number of
wonderful mentors both male and female and from within the legal profession
and outside it. They have each in their own, and different, ways been great
supports to me, been very generous with their time, and have offered me
invaluable insights. And some of them continue to do so still – as we all benefit
from good mentors throughout our lives. I would prefer not to name them
individually except to pay special tribute to one – my godmother – who passed
away recently. She had an extraordinary life and career. She graduated from
Cambridge University, England shortly after the end of World War II. She came to
the US to do a Masters at Smith College and then returned to the UK where she
joined the UK Civil Service. She served under five Prime Ministers from Harold
Macmillan to Margaret Thatcher and rose to be the first female head of the
Government’s Press Office. She was the most amazing source of wise and warm
counsel to me until almost the very end of her life – including over my decision to
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move to Washington, DC in 2010.

These days, I try to be as good a mentor for others as I have been so
fortunate to have myself. I believe there is nothing more important than helping
and supporting others, whether they are starting out in their careers or at key
stages in their careers. Seeing my mentees develop, flourish, gain in confidence,
and establish their own successful and satisfying careers and fulfillment is one of
the very best parts of what I can do.

(4) You were Special Advisor, International, to the Department of

Justice’s Antitrust Division for over 3 years. Can you tell us about

your role?

Being Special Advisor, International, was a true highlight of my career. I
advised on many Antitrust Division investigations that involved extensive
cooperation between the Antitrust Division and other antitrust agencies around
the world that were investigating the same matters. Among the investigations
where the international cooperation has been publicly recognized are the
Deutsche Boerse/NYSE transaction, the merger between United Technologies
Corporation and Goodrich Corporation, and the e-books case. The latter was
particularly interesting as it was a civil conduct case and demonstrated that
international cooperation can be effective in that enforcement area as well as in
the cartels and mergers areas. I also advised the Division on a number of other
aspects of its work. Revised best practices regarding cooperation in merger
investigations between the Department of Justice (DOJ), the Federal Trade
Commission (FTC), and the European Commission were issued in 2011 on the
20th anniversary of the Cooperation Agreement between the US antitrust
agencies and the European Commission. Also in 2011, the DOJ and FTC signed a
Memorandum of Understanding (MOU) with the three Chinese antimonopoly
agencies. And in 2012, the DOJ and FTC signed an MoU with the Indian Ministry
of Corporate Affairs and the Competition Commission of India. The Antitrust
Division is also involved in multinational organizations like the Organization for
Economic Co-operation and Development (OECD) and the International
Competition Network (ICN), including, during the period I was Special Advisor,
International, an OECD project on procedural fairness and a joint OECD/ICN
project on international enforcement cooperation. In sum, it was a great honor to
advise the leadership and men and women of the Antitrust Division in furthering
the Division’s cooperation with its counterparts around the world.

(5) What have you been doing since you ceased to be Special Advisor,

International?

Initially, I took some time off to relax after a very wonderful, and also very
busy, three years in Washington DC. I enjoyed spending time with my New York-
based family (my sister and brother and their spouses and my nieces and
nephew) who had complained – with justification - that they had not seen me
often enough while I had been based in Washington, DC. I also used the time to
consider what I wanted to do next and where. Now I’m setting out on what I call
the third chapter of my professional life. These chapters have been of very
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different lengths. The first chapter—private practice—was 32 years long, while
the next chapter— DOJ—was just over three years long. Although I feel as
though I learned as much in the three years as I did in the 32!

Now, I am developing a portfolio of different activities. Earlier this year, I
became Senior Advisor to Hogan Lovells US LLP based in their New York office.
The combination of a New York base with a great international antitrust practice
is yet another wonderful opportunity for me. I am also remaining active in the
area of international antitrust policy. I am a Non-Governmental Advisor to the
International Competition Network, a member of the ABA’s Section of Antitrust
Law’s International Task Force, and I am also writing and speaking on
international antitrust policy issues. In addition, I am developing interests
entirely outside the antitrust field and, indeed, outside the law, with positions on
boards of non-profit organizations. And I am making sure I have time for my
family now we are all in the same city!

(6) Do you think increasing globalization is impacting the antitrust laws

and the way businesses will need to respond to those laws and

policies?

Yes, definitely. Increasing globalization of businesses and antitrust and
competition laws and the proliferation of antitrust and competition agencies
around the world (over 120 at this point) certainly have been impacting the way
companies do business and interact with the agencies and the ways the agencies
around the world cooperate with each . These are the ways of the world these
days, and, having seen this from both the agency side and the business side, I
believe it is going to become increasingly so in the future. Businesses are well
advised to take account of this not only in their commercial strategic planning but
also in their strategies regarding individual antitrust cases. Antitrust is an ever-
developing and ever-fascinating area of law, policy, enforcement, and practice.
That is not only its allure, but also a cautionary note to businesses to consider
globalization not only from the perspective of the growth and expansion of
business opportunities but also with respect to navigating the antitrust laws and
practices around the world both now and in the future.

***

EU Considers Expanded Review of Minority
Shareholdings

By Justin W. Bernick ‡

The European Commission (“Commission”) is currently considering
reforms that could significantly impact transactions involving the acquisition of
minority shareholdings. On July 9, 2014, the Commission published a White
Paper outlining a proposed approach for reforming the EU Merger Regulation,

‡ Justin W. Bernick is an associate in the Antitrust, Competition and Economic Regulation practice at Hogan Lovells in
Washington, DC.
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which provides the framework for the Commission’s review of transactions that
are subject to pre-merger notification.58 The White Paper follows a June 25,
2013, Consultation Paper inviting comments on several proposals for reform.59

The White Paper proposes to expand the scope of the Commission’s authority to
review the acquisition of non-controlling minority shareholdings (“structural
links”) and to modify the system for referring cases between the Commission and
various EU Member States. The proposed reforms to the EU Merger Regulation
are significant, and could have a substantial impact on transactions subject to
review in the EU.

I. Review of Minority Shareholdings Under the Current Regime

Under the EU Merger Regulation,60 mergers, acquisitions, and certain joint
ventures (“concentrations”) must be reported to the Commission and may not be
consummated prior to Commission approval. The Commission currently only has
the authority to review transactions that directly or indirectly result in a change
in control.61 Control is defined as either “ownership or the right to use all or part
of the assets of an undertaking” or “rights or contracts which confer decisive
influence on the composition, voting, or decisions of the organs of an
undertaking.”62 Partial acquisitions of a minority shareholding in a company
therefore must be reported to (and approved by) the Commission if they confer
“decisive influence” over the company.

The approach in the EU differs somewhat from certain other jurisdictions,
including the United States and various EU Member States.63 In the U.S.,
acquisitions of minority shareholdings must be reported to the Federal Trade
Commission (“FTC”) and Department of Justice (“DOJ”) if the transaction meets
thresholds set forth in the Hart-Scott-Rodino Act,64 regardless of whether the
acquisition results in a change in control. However, there is an exception in the
U.S. for partial acquisitions of less than 10 percent of a company made “solely for
the purpose of investment.”65 Regulations construe “solely for the purpose of
investment” based on whether the acquirer “has no intention of participating in
the formulation, determination, or direction of the basic business decisions of the
issuer”66 – a framework that suggests “control” may factor into U.S. agencies’
analysis of this exception to the rule that minority shareholdings are generally
reportable.

Certain EU Member States also permit review of minority shareholdings
that may not be subject to review by the Commission. For example, in the United
Kingdom, a voluntary notification regime, “control” is defined as the ability to
directly or indirectly “materially [] influence the policy” of the target firm, even
“without having a controlling interest.”67 Similarly, in Germany, transactions are
subject to review if they enable a firm to “directly or indirectly exercise a
competitively significant influence” on another firm.68

II. Reform Options

The White Paper states that the Commission does not have the ability to
regulate minority shareholdings that do not result in a change in control, despite
the fact that “[t]he experience of the Commission, Member States’ and third
countries’ authorities, as well as economic research, show that the acquisition of
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a non-controlling minority shareholding may harm competition, and thus
consumers, in some instances.”69 The Commission stated that Articles 101 and
102 TFEU,70 which prohibit anticompetitive agreements and abuse of dominance,
also “may not be suitable for dealing with anti-competitive minority
shareholdings.”71 Thus, the White Paper concludes that the “Commission does
not currently have adequate tools for dealing with anti-competitive acquisitions
of minority shareholdings.”72

The White Paper addresses a significant recent case that highlights the
potential inability of the Commission to review certain problematic structural
links.73 Ryanair notified the Commission of a proposed acquisition of control of
Aer Lingus in 2006, after acquiring a significant non-controlling minority interest
in the company. The Commission prohibited the acquisition of control in June
2007.74 However, despite concerns regarding the possible anticompetitive
effects of Ryanair’s minority stake in Aer Lingus, the Commission’s decision did
not prevent Ryanair from maintaining 29 percent of the company because the EU
Merger Regulation only provides for ex ante review of transactions resulting in
the acquisition of control.75 In contrast, in 2012, the United Kingdom’s Office of
Fair Trading (“OFT”) found that Ryanair had “material influence” over Aer Lingus
as a result of its 29 percent stake, in part because of Ryanair’s ability to block
special resolutions.76 The case reveals potential limitations in the ability of the
Commission to review structural links reviewable in other jurisdictions that may
raise anticompetitive concerns.

On May 15, 2014, European Commissioner for Competition, Joaquin
Almunia, stated that the Commission intends to “close this gap” related to
minority shareholdings, but not by “wholesale” transfer of the current merger
notification system to minority shareholdings.77 The Commission recognized that
it may be inappropriate to “apply all of the procedural rules of the current merger
regulation to structural links” because of the reduced likelihood that structural
links may cause anticompetitive effects.78 Instead, the Commission proposed
expanding the Commission’s ability to review problematic structural links by
narrower modifications to the Merger Regulation. The Commission initially set
forth three possible options for reform in the Consultation Paper. Under the first
option, structural links would have to be reported to the Commission in advance
and cleared by the Commission before being implemented (the “notification
system”).79 This option would essentially “extend the current system of ex-ante
merger control to structural links.”80 Alternatively, the Commission would “have
the discretion to select cases of structural links to investigate,”81 which could be
implemented in either of two ways. First, the Commission could require no
notification whatsoever by the parties and rely solely on the Commission’s “own
market intelligence or complaints” in determining what structural links to
investigate (the “self-assessment system”).82 Second, the Commission could
require parties contemplating a “prima facie problematic structural link … to file
a short information notice” with the Commission, containing “for example
information on the parties, the type of transaction and possibly limited
information on the economic sectors or markets concerned (the “transparency
system”).”83
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III. Proposed Reform

After numerous submissions were made expressing a range of different
views in response to the Consultation Paper,84 the Commission announced its
proposed approach in the White Paper – a “targeted transparency system.”85

Under this system, “parties would be required to self-assess whether a
transaction creates a ‘competitively significant link,’ and, if so, submit an
information notice.”86 The Commission set forth two criteria for determining
whether a structural link is “competitively sensitive.” First, the minority
acquisition must be of a competitor or vertically-related company (i.e., a supplier
or customer).87 Second, the minority acquisition must be (1) “around” 20 percent
or (2) between 5 and around 20 percent and “accompanied by additional factors
such as rights which give the acquirer a ‘de-facto’ blocking minority, a seat on the
board of directors, or access to commercially sensitive information of the
target.”88

The required information notice would contain “information relating to
the parties, their turnover, a description of the transaction, the level of
shareholding before and after the transaction, any rights attached to the minority
shareholding, and some limited market share information.”89 A full notification
would only be required if the Commission decides to initiate an investigation
based on the information notice. 90 Parties would be prohibited from
consummating a minority shareholding until the expiration of a waiting period
(such as 15 business days) from the submission of the information notice.91 The
Commission would be free to investigate the transaction “whether or not it has
already been implemented” within a period of time (such as 4 to 6 months)
following the information notice.92 The Commission believes this system would
capture potentially harmful transactions, limit the administrative burden on
businesses, and fit the merger control regimes currently in place at the EU and
national level.

IV. Significance of the Proposed Reform

The White Paper has initiated a new round of public consultation, which
ends on October 3, 2014. Once the consultation period is complete, the
Commission may put forward a legislative proposal to revise the EU Merger
Regulation consistent with the White Paper. Such legislation would have far-
reaching implications for companies acquiring shareholdings that do not result in
a change in control. Such transactions are an essential part of the European – and
global – economy. They provide an important source of capital in an era of scarce
liquidity, as well as meaningful opportunities for firms to invest and mitigate risk.
The proposed system set forth in the White Paper may have a significant impact
on these businesses by increasing the cost and uncertainty associated with
minority shareholdings. Although the “targeted transparency system” may
reduce costs to some extent, it may create additional uncertainty regarding the
definition of “competitively sensitive links,” when an information notice may be
required, and when such a structural link may be subject to investigation. The
Commission’s proposed reforms are particularly significant in light of the
influence they may have on other countries around the world that model their
national merger control regimes on the EU Merger Regulation. As Commissioner
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Almunia noted, the end goal of the Commission’s consultation process should be
finding “the best way to tackle problematic cases without imposing an
unnecessary administrative burden on companies.”93 The coming months may
reveal whether the Commission is striking such a balance with respect to
minority shareholdings.
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