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This two-part article describes important new amendments
to the Comprehensive Environmental Response,
Compensation, and Liability Act. The amendments alter
the defenses to landowner and “generator” liability and
make other changes intended to promote the cleanup

and redevelopment of contaminated properties known as

bate and delay, Congress unanimous-

ly passed the Small Business Liabil-
ity Relief and Brownfields Revitalization
Act! ‘Amendments”) as an amendment
to the Comprehensive Environmental
Response, Compensation and Liability
Act of 1980 (“CERCLA”).2 The Amend-
ments attempt to address two distinct
problems that arise from CERCLA’s dra-
conian liability scheme. First, CERCLA
has impeded the cleanup and reuse of
contaminated properties known as
“brownfields,” and thereby contributed
to development of “greenfields” (pristine
undeveloped land) and urban sprawl.
Second, CERCLA has had a devastating
impact on many small businesses.

The Amendments address these prob-
lems through a combination of brown-
fields funding, liability reforms, and lim-
itations on federal authority to require
cleanups where a viable state program
is already taking the lead. Although the
Amendments’ liability reforms are nar-
rower and more complicated than one
would hope, the additional funding and
limitations on federal authority will like-
ly further buttress Colorado’s highly suc-
cessful Voluntary Cleanup Program.?
Ultimately, it may thereby achieve the
brownfields revitalization that Congress
has promised.

This article describes changes to
CERCLA that will impact real estate

I n December 2001, after years of de-

transactions involving contaminated
property, as well as new defenses avail-
able to small businesses caught in
CERCLA's liability net. Part IT of this ar-
ticle will describe the financial incentives
Congress authorized in order to promote
brownfields redevelopment.

Background

CERCLA imposes liability for “re-
sponse costs” incurred in cleaning up con-
taminated property on four classes of “po-
tentially responsible parties” (“PRPs”):
(1) the current owner and operator of the
contaminated property; (2) the owner and
operator of the contaminated property
at the time “hazardous substances” were
disposed of at the property (“prior owner/
operator”); (3) any person who “arranged
for” the disposal or treatment of hazard-
ous substances (“generator”) at a proper-
ty that is now contaminated; and (4) any
person who transported hazardous sub-
stances to the contaminated property for
treatment or disposal and selected the
property as the destination.*

Landowner liability has made devel-
opers reluctant to acquire and redevelop
contaminated property for fear that they
will acquire perpetual, joint and several
cleanup liability. Generator liability has
resulted in thousands of small business-
es being ensnared in litigation despite
the fact that their wastes contained low
concentrations of hazardous substances.
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Congress previously attempted to miti-
gate the harshness of CERCLA's liability
regime by establishing the “third party”
and “innocent landowner” defenses for
landowners and by giving the U.S. Envi-
ronmental Protection Agency (“EPA”) au-
thority to enter into expedited settlements
with certain “de minimis landowners” and
“de minimis generators” who contributed
a small fraction of the waste at a site. Un-
der the “third party defense,” which dates
back to CERCLA’s enactment, an owner
of contaminated property is not liable un-
der CERCLA if it can prove three elements:

1. The contamination arises solely from
the acts or omissions of a third party
with whom the owner does not have
a “contractual relationship.”

2.The owner exercised “due care” with
respect to the hazardous substances
concerned.

3. The owner took “precautions” against
foreseeable acts or omissions of any
such third party and the consequenc-
es that could foreseeably result from
such acts or omissions.?

In 1986, realizing that the “no contrac-
tual relationship” requirement left pur-
chasers of contaminated property exposed
to the full brunt of CERCLA liability, Con-
gress amended the statute by adding a def-
inition of “contractual relationship” that
has become known as the “innocent land-
owner” defense. Under the defense, in ad-
dition to meeting conditions 2 and 3 above,
a purchaser of contaminated property can
avoid CERCLA liability if it can show that,
prior to its purchase, any “disposal” of haz-
ardous substances ceased and the purchas-
er conducted “all appropriate inquiry” and
did not have any reason to believe that
the property was contaminated.®

Owner/Operator

Liability Reforms

The Amendments change CERCLA
owner/operator liability in several impor-
tant areas. They revise the innocent land-
owner defense, establish a contiguous prop-
erty owner defense, and add a new “bona
fide prospective purchaser” exemption
and windfall lien. The following discussion
addresses the key aspects of each of these
reforms.

Changes to the Innocent
Landowner Defense

The Amendments significantly revise
the requirements for CERCLA’s “innocent
landowner” defense by adding additional

conditions that must be met to claim the

defense and by defining in more detail
what constitutes “all appropriate inquiry.”
The new conditions for the innocent land-
owner defense include important post-ac-
quisition obligations. Henceforth, to claim
the defense, a party will need to show that
it has provided “full cooperation, assistance
and facility access to the persons author-
ized to conduct response actions at the fa-
cility,” which includes allowing access to
the site, presumably without compensa-
tion, for installing, operating, and main-
taining remediation systems.” In addition,
the party must comply with any land use
restrictions and other institutional con-
trols established or relied on in connection
with the facility cleanup.® Under CERCLA,
innocent landowners were already subject
to the “due care” and “precautions” require-
ments outlined above. However, the leap
from these somewhat nebulous require-
ments to a mandate of “full cooperation”
and compliance with specific institutional
controls is one that many parties may be
unable to make.

Congress’s definition of “all appropriate
inquiry” will create new challenges for par-
ties hoping to rely on the innocent land-
owner defense, although some of the
changes provide welcome clarification. The
new law provides that for transactions
dated May 31, 1997, and later, compliance
with ASTM Standard E-1527 for Phase I
Environmental Site Assessments consti-
tutes “all appropriate inquiry.” This large-
ly confirms existing practice, but it may
cause problems for some landowners who
chose to skip the Phase I and proceeded
directly to Phase IT sampling.

For transactions before May 31, 1997,
the Amendments provide that “all appro-
priate inquiry” requires consideration of
four factors: (1) any specialized knowledge
of the purchaser; (2) the relationship of
the purchase price to the value of the prop-
erty, if uncontaminated; (3) commonly
known or reasonably ascertainable infor-
mation about the property; and (4) the ob-
viousness of the presence or likely pres-
ence of contamination, and the ability to
detect the contamination by appropriate
investigations.’® These factors represent
only a subset of what ASTM requires, and
so may expand the range of parties who
can obtain the protections of the defense.

Importantly, these definitions of “appro-
priate inquiry” only apply until the EPA
promulgates regulations defining appro-
priate inquiry, which it must do by Janu-
ary 2004. The new regulations must re-
quire consideration of factors (1) through
(4) above, as well as the following: the re-
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sults of an inquiry by an environmental
professional; interviews with past and
present owners, operators, and occupants
of the facility; reviews of historical sourc-
es, such as chain of title documents and
aerial photos; searches for recorded envi-
ronmental cleanup liens; reviews of gov-
ernment records; and visual inspection of
the facility and adjoining properties.!!
These requirements are similar to those
set forth in the ASTM Standard E-1527.

Unfortunately, these relatively straight-
forward changes are accompanied by oth-
er revisions that make the requirements
for meeting the innocent landowner de-
fense uncertain and potentially negate the
value of the defense entirely. The Amend-
ments mandate that EPA’s new “appropri-
ate inquiry” regulations require a party
claiming the defense to show that it took
“reasonable steps” to stop any continuing
release; to prevent any threatened future
release; and to prevent or limit any hu-
man, environmental, or natural resource
exposure to any previously released haz-
ardous substances.

These requirements potentially go well
beyond both the due care and precautions
requirements that apply under existing
law, as well as the full cooperation and
compliance requirements described above.
Arguably, they require an innocent land-
owner to remediate the property to quali-
fy for a defense for remediation liability.
To avoid this absurd result, EPA’s regula-
tions will have to narrowly circumscribe
what steps are “reasonable” for an innocent
landowner to take with respect to pre-ex-
isting contamination.!?

Contiguous Property
Owner Defense

The Amendments establish a liability
shield for a person whose property is con-
taminated by the migration of hazardous
substances from another person’s proper-
ty.!3 However, this protection is limited to
contiguous or “similarly situated” (for ex-
ample, downgradient) property owners
who meet the following eight require-
ments:

1. The owner did not cause or contrib-
ute to the release of hazardous substanc-
es.

2.The owner is not otherwise potential-
ly liable, and is not affiliated (via certain
contractual, familial, corporate, or finan-
cial relationships) with any person poten-
tially liable, for response costs at a facility.

3.The owner has taken reasonable steps
to stop any continuing release and to pre-
vent any future exposures or releases, ex-
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cept that in the case of groundwater con-
tamination, groundwater investigations
and remediation are not required.

4. The owner provides cooperation and
access to authorized persons conducting
response actions and natural resource res-
torations.

5.The owner complies with land use re-
strictions and does not impede institution-
al controls established or relied on in con-
nection with the response action.

6. The owner complies with all EPA in-
formation requests and administrative
subpoenas.

7. The owner provides legally required
notices with respect to the discovery or re-
lease of hazardous substances at the facil-
ity.
8. At the time the property was acquired,
the owner “conducted all appropriate in-
quiry” and “did not know or have a reason
to know” that the property was or could be
contaminated by a release from the other
property.14

EPA will have its hands full as it tries to
define the scope of the elements of the con-
tiguous property owner defense. Even if
EPA and the courts adopt flexible interpre-
tations of these requirements, the contigu-
ous property owner defense may be of lit-
tle use to most clients. As outlined above,
under current law, a landowner whose
property is contaminated by an upgradi-
ent source already can rely on CERCLA’s
“third party defense” by establishing that
it does not have a contractual relationship
with its neighbor, and that it meets the due
care and precautions requirements.?

Unlike the new contiguous property de-
fense, the existing third party defense does
not require due diligence prior to purchas-
ing the contiguous property or extensive
cooperation with EPA afterward. Indeed,
whereas the contiguous property defense
requires the owner to take steps to “stop
any continuing release,” there is clear au-
thority that such steps are not required
under existing law to qualify for the third
party defense.'® In practice, there may be
few circumstances in which the contigu-
ous property defense would be more at-
tractive than the existing third party de-
fense.

“Bona Fide Prospective
Purchaser” Exemption and
Windfall Lien

The Amendments add a new and poten-
tially useful defense for “bona fide prospec-
tive purchasers” (“BFPP”) who purchase
or lease a property knowing that it is con-
taminated. An owner/operator qualifies as

a BFPP and is exempt from CERCLA lia-
bility if it satisfies essentially the same re-
quirements as are applicable to the contig-
uous property defense. However, the own-
er/operator does not need to show that it
did not know or have reason to know that
the property was contaminated. The BFPP
exemption does not apply unless the prop-
erty in question is acquired after January
11, 2002, and all disposal of hazardous sub-
stances occurred before the acquisition.!”

Despite the BFPP exemption, the fed-
eral government is entitled to a lien on the
property, or alternative assurance of pay-
ment, if it has expended unrecovered funds
cleaning up the property, and the cleanup
results in a windfall increase in the prop-
erty’s value.!® The lien is limited to the
amount of the increase in property value
caused by cleanup and continues until the
government collects its unrecovered re-
sponse costs.?
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The Amendments include two exemp-
tions that reduce CERCLA’s burden on
small businesses that may be liable as gen-
erators under that statute.?’ The “de mi-
cromis exemption” is based on the quanti-
ty or volume of waste sent to a contaminat-
ed facility, while the “municipal solid waste
(“MSW?”) exemption” is based on the type
of waste that is sent and the type of party
sending it.

Under the de micromis exemption, a
person cannot be liable as a generator or
transporter if the total amount of material
containing hazardous substances that the
person sent or transported to the contam-
inated site was less than 110 gallons or
200 pounds, and all or part of the disposal,
treatment, or transport occurred before
April 1,2001.2! EPA may adjust the weight
and volume cutoffs through regulation.??

Under the MSW exemption, a person
otherwise liable as a generator is exempt
if that person disposed of only MSW and
can demonstrate that he or she generated
the MSW and is: (1) an owner, operator, or
lessee of residential property; (2) a “small
business concern” that during the three
taxable years preceding the date of notifi-
cation of liability from EPA employed on
average not more than 100 full-time indi-
viduals; or (3) a charitable tax-exempt or-
ganization that employed not more than
100 paid individuals.?? The MSW exemp-
tion set forth in the Amendments is nar-
rower than EPA’s existing MSW settle-
ment policy (that may or may not survive
the Amendments), which has been availa-
ble to MSW generators regardless of their
size.?* The Amendments define MSW as
household waste and/or commercial, indus-
trial, or institutional waste that is essen-
tially the same as waste normally gener-
ated by a household.??> Examples include
office supplies, appliances, and food and
yard wastes.

Both the de micromis and MSW exemp-
tions apply only with respect to liability at
sites listed on EPA’s “National Priorities
List” (“NPL”), which lists the approximate-
ly 1,200 sites that EPA has identified as
most in need of cleanup. This creates an
anomalous situation where parties are
exempt from liability when their wastes
are disposed of at the most contaminated
sites in the country, but they retain liabili-
ty when their wastes are disposed of at less
contaminated sites. The NPL limitation is
likely to be of growing importance, as the

Neither exemption applies if the mate-
rials sent to the NPL site contributed sig-
nificantly to the cost of the cleanup or nat-
ural resource restoration of the site or if
the party seeking the exemption fails to
provide the requisite cooperation to EPA.?
The de micromis exemption does not ap-
ply if the party claiming the exemption
has been convicted of a criminal violation
arising from conduct to which the exemp-
tion otherwise might apply.?®

Finally, in all de micromis cases and
where MSW was disposed of after April 1,
2001, the party seeking the exemption
bears the burden of proof in any action
brought by federal, state, or local govern-
ments.?? However, in all de micromis cas-
es and where MSW was disposed of before
April 1,2001, non-governmental plaintiffs
bear the burden of demonstrating that the
defendant does not fall within the exemp-
tion.3° A non-governmental entity that
commences an action for contribution
against a party that qualifies for the MSW
exemption is liable for the defendant’s de-
fense costs, including attorney fees and
expert witness fees.?! The burden of proof
rules already are having a palpable effect
on pending CERCLA cases where the ab-
sence of good records is an issue, and the
burden of proofis therefore critical.

Changes to EPA’s
De Minimis
Settlement Authority

The Amendments make several chang-
es to EPA’s existing authority to enter into
expedited settlements with “de minimis”
parties under CERCLA § 122(g). First,
EPA now has authority to offer expedited
de minimis settlements to parties that
have a “limited ability to pay.”*? Second,
absent a waiver from EPA, any party that
obtains a de minimis settlement must, as
a condition of settlement, waive its claims
against other PRPs. Third, the Amend-
ments make clear that de minimis set-
tlers remain subject to EPA’s information
request authority, and that EPA can re-
fuse to offer a de minimis settlement to
any party that fails to comply with a re-
quest for information or access, or that im-
pedes cleanup of the contaminated facili-
ty. Finally, EPA henceforth will be required
to promptly determine whether a party is
eligible for a de minimis settlement and
provide written notification of its decision
and reasons.®
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Lead Sites

The Amendments provide that at the
request of a state, the U.S. President “gen-
erally shall” defer listing “eligible response
sites” on the NPL if the President deter-
mines that: (1) the state, or another party
under agreement with or order from the
state, is conducting a response action at
the site in compliance with a state clean-
up program, and the response action will
provide long-term protection of human
health and the environment; or (2) the
state is “actively pursuing an agreement
[with a qualified party] to perform a re-
sponse action” at the site.?* The President
may revisit the deferral decision after one
year. If “reasonable progress” toward clean-
up has not been made by that time, the
President may add the site to the NPL.%

The Amendments also provide that the
President may not take administrative or
judicial action with respect to an “eligible
response site” that is undergoing a state
response action unless specific conditions
are present.3® Significantly, the Amend-
ments specifically preserve the effect of
any Memorandum of Agreement between
EPA and a state regarding the state’s vol-
untary cleanup program.?” Colorado and
EPA have such an agreement. Thus, in
practice, the Amendments merely codify
EPA's existing policy toward sites that are
cleaned up under Colorado’s Voluntary
Cleanup and Redevelopment Act.38

Brownfields Funding

Perhaps the best news about the Amend-
ments is that Congress has put greater fi-
nancial muscle behind the cleanup of con-
taminated sites. The Amendments author-
ize the appropriation of $200 million per
year for each of the next five years for
grants to state and local governmental
agencies for various brownfields initia-
tives, including site characterization, as-
sessment, and remediation.?® A full dis-
cussion of the new funding program, in-
cluding the inevitable “strings” that will
apply to those who receive the funding,
will be provided in Part II of this article.

Conclusion

The success or failure of the Amend-
ments ultimately will be judged by how
well they facilitate the cleanup of brown-
fields sites, particularly by private parties.
One of CERCLA’s unintended—and, in-
deed, ironic—consequences has been the
fact that businesses seeking to avoid
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CERCLA liability have avoided previous-
ly used sites with redevelopment poten-
tial in favor of developing pristine “green-
field” sites. The result is at odds with con-
servation principles and contemporary
notions of “smart” growth.

With the enactment of the Amendments,
Congress claims to have removed signifi-
cant barriers to the private cleanup and re-
development of contaminated properties.
The additional brownfields funding, which
will be discussed in Part II of this article,
may play a role in achieving Congress’s
aim. Ultimately, whether Congress’s goal
of revitalizing brownfields is fulfilled will
depend in large part on how the courts and
EPA—which expects to begin issuing guid-
ance interpreting the Amendments in the
summer of 2002—interpret Congress’s
work.

NOTES

1. Small Business Liability Relief and
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E-mail: marmoses@familylawcolorado.com
Gretchen Aultman ¢ (303) 830-7000

E-mail: gaultman@bwsm.com

Government and Administrative Law News (11x)
Carolynne White (Local) ¢ (303) 831-6411
E-mail: cwhite@cml.org
Tiffany Bleau ® (303) 431-3007
E-mail: twagner@ci.arvada.co.us
Brad Bailey (State & Federal) ® (303) 795-3725
E-mail: bbailey@littletongov.org
Steven Denman (Administrative News) ¢ (303) 297-2400
E-mail: steven.denman@kutakrock.com

Health Law Forum (4x)
Kathleen Shea ® (303) 863-0768
E-mail: kathleenshea@worldnet.att.net

Labor and Employment Review (4x)
John Husband e (303) 295-8228
E-mail: jhusband@hollandhart.com

Natural Resource and Environmental Notes (11x)

Maki Iatridis (Enviornmental Law) ® (303) 443-6151
E-mail: api@vrlaw.com

Michael Browning (Water Law) ® (303) 443-6800
E-mail: mfbrowning@pbblaw.com

Gus Michaels (Mineral Law) ¢ (303) 938-6854
E-mail: grmichaels.iii@justice.com

Real Estate Law Newsletter (6x)

Tom J. Todd e (970) 925-3476
E-mail: ttodd@hollandhart.com

Jesse B. Heath e (970) 925-3476
E-mail: jheath@hollandhart.com

Tax Tips (6x)
Larry Nemirow ® (303) 892-7443
E-mail: larry.nemirow@dgslaw.com

Tort and Insurance Law Reporter (4x)
Will Godsman e (303) 455-6900
E-mail: wgodsman@qwest.com

Workers” Compensation Report (4x)
Ralph Ogden e (303) 399-5005
E-mail: IrishCorky@aol.com

Young Lawyers Column (4x)
Jennifer Fountain Connolly ® (303) 260-6424
E-mail: jconnolly@nmkb.com

104 / The Colorado Lawyer / June 2002 / Vol. 31, No. 6




