Company size and
SEC reqistration

The first two are within a company's
control and only occur at the compa-
ny's instigation. The third scenario,

Sandra Folsom
KINSEY explains
how non-US
companies can avoid
triggering an unin-
tended obligation to
register with the SEC.
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There are three situations in which a
non-US company is required to regis-
ter with the US Securities and Ex-
change Commission (SEC):

* Offering securities to the US public.
 Listing on a US stock market.
* Where the company reaches a cer-

tain size and has widespread share
ownership in the US.

however, may arise unintentionally,
even if the company has made no ef-
fort to enter the US capital markets.
Any non-US company therefore
needs to be aware of:

* The circumstances in which it may
have to register with the SEC.
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Non-US companies:

Does the SEC size registration requirement apply?

Exemption 1293-2(a)
applies: no action required

Exemption 1293-2(b) applies:
comply with information-
supplying requirements

¢ The exemptions available and the
action the company can take in ad-
vance to avoid becoming subject to the
SEC's size registration requirement and
having to provide reports in the US.

Registration requirements

Offerings or listings. Like most major
capital markets, the US requires com-
panies that want to offer securities to
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File registration statement (section 12(g)
Exchange Act) and comply with
ongoing reporting requirements

the public or list securities on a for-
mal, regulated market to make certain
filings with the appropriate regula-
tory authority or exchange.

The main filing is a “registration
statement” that contains extensive
information about the company, its
management, and the terms of the se-
curities being offered or listed:

* In the case of a public offering, the
registration statement also includes
the plan for distributing the securities
and the intended use of offering pro-
ceeds, and the information is orga-
nized into a “prospectus”, which is the
part of the registration statement that
is distributed to prospective investors.

e The same amount of detailed infor-

-
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mation is required regardless of
whether the registration statement re-
lates to debt securities, equity, or
some combination of the two.

* The registration statement is filed
with the SEC and is subject to review
and comment by the SEC staff.

Once the SEC has completed its re-
view and declared that a company’s
registration statement is “effective”,
the company has an ongoing obliga-
tion to file annual reports and other
information with the SEC and to
comply with SEC rules and regula-
tions. There are significant legal
penalties for companies that fail to
file a registration statement when
one is required, or fail to file required
reports, or make false or misleading
statements of material information
(or omit material information) in any
registration statement or report.

Registration based on size and pres-
ence in the US. Unlike most other ma-
jor markets, however, the US also re-
quires a company to file a registration
statement and comply with the SEC’s
reporting obligations if it reaches a
certain size and has widespread share
ownership. This third type of registra-
tion obligation applies regardless of
whether the company has made a pub-
lic offering of securities or listed its
shares on a US stock market. A com-
pany actually considering a future US
offering or listing may lose control of
the timing if it finds itself required to
register before it is ready to do so.

Under Section 12(g) of the Securities
Exchange Act of 1934 (the Exchange
Act), a company must register a class
of equity securities with the SEC if, at
the end of its last fiscal year:

e There were 500 or more holders of
that class of securities listed in the
company's share registry; and

e The company had more than
US$10 million in assets worldwide.

The registration requirement applies
to companies that:

* Areengaged in US “interstate com-
merce” or are in a business affecting
US interstate commerce (this require-

" Global Counsel

Implications for options granted to
US employees

Greater numbers of non-US companies now have operations located in the US and
are interested in compensating their employees with options or other share incen-
tives. Many of these companies have no desire to become subject to US federal se-
curities laws and have taken care to avoid capital-raising activities in the US.

Non-US companies may view stock options purely as a compensation issue,
and option grants may not be subject to registration under the securities laws of
their home countries. Some non-US companies are aware that option grants
may require registration in the US, but they rely on the availability of Rule 701
under the Securities Act of 1933 (the Securities Act) as a way of issuing options
to their US employees without registration under that Act: companies that do
not report under US federal securities laws may rely on the Rule 701 exemption
from registration under the Securities Act for written compensatory benefit
plans and contracts relating to share incentives for employees, officers, direc-
tors, general partners and consultants or advisors.

These companies may not realize, however, that their compensatory option
grants may trigger SEC registration under the Exchange Act, even if they are
exempt from registration under the Securities Act. Options are considered to be
a distinct class of equity security (and option holders are counted separately
from other shareholders in determining the number of US equity holders), but a
company with many US employees holding options could still trigger Exchange
Act registration even if it has few shareholders in the US (see main text “Regis-

tration based on size and presence in the US™).

ment is easily satisfied: virtually any
business dealings in the US would be
viewed as affecting interstate com-
merce); or

* Have sccurities traded by use of the
US mails or any “means or instru-
mentality of interstate commerce.”
This phrase has traditionally in-
cluded the US transportation and
communication systems and, in the
internet age, presumably also in-
cludes e-mails and other electronic
communications.

The rationale for the Section 12(g)
registration requirement is that when
a company reaches a certain size and
has widespread share ownership, it s,
in effect, a “public” company and
should be providing information to
the investing public.

Many sharcholders hold their shares
through nominees or fiduciaries, so a
company may have many beneficial
holders and still have less than 500
nominal or record holders. Equally,

however, a company could easily
reach 500 or more shareholders, even
if it has never made a public offering
of its shares. For example, if the com-
pany has sold shares in private place-
ment offerings or through granting
options or shares to its employees, the
shares may change hands and end up
being owned by 500 or more holders.
This trading takes place in the US'
largely  unregulated  “over-the-
counter” trading market. Companies
that are required to register under
Section 12(g) often follow that regis-
tration with a listing on a regulated
market such as the OTC Bulletin
Board, the Nasdaq Stock Market or a
national exchange. However, if they
do not meet the eligibility require-
ments for listing on a regulated mar-
ket, their shares will continue to
trade in the over-the-counter market.

Also, while the requirement applies
only to holders of equity securities,
the SEC interprets that term broadly
to include options offered to employ-
ees to purchase equity securities for
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compensatory purposes, thus ex-
panding the possible classes of equity
holders for the purposes of the rules
(see box “Implications for options
granted to US employees™).

Impact on non-US companies. The
reference to 500 holders of a compa-
ny's equity securities is not limited to
holders in the US. Without an exemp-
tion or other relief, the literal reach of
Section 12(g) could require many
non-US companies to register, even
though few of their equity securities
are held by US sharcholders.

For non-US companies, registration
under Section 12(g) requires the filing
of a registration statement on Form
20-F and results in a continuing oblig-
ation to file reports with the SEC.
Registration and reporting in the US
are significant steps for any company,
but can be particularly burdensome
for a non-US company as it will essen-
tially have to restate its financial
statements to comply with US gener-
ally accepted accounting principles
and provide different disclosure than
is required in its home country.

Fortunately, the SEC realized the
hardship Section 12(g) could impose
on non-US companies and adopted a
rule that limits the broad reach of the
registration requirement. However,
companies must take affirmative steps
to claim the protection of the rule.

Exemptive relief
There are two exemptions from regis-
tration for “foreign private issuers”
that do not intend to access the public
securities markets in the US, but may
be at risk of triggering the Section
12(g) registration requirement be-
cause of their asset size and

The exemptions implicitly recognize
that a non-US company's equity secu-
rities may end up in the US without
the company's knowledge or assis-
tance (such as through sharcholder
migration) or through private trans-
actions that are not intended to affect
the public US capital markets (such as
through private placements or com-
pensatory grants of securities):

* Complete exemptive relief is pro-
vided if only a small number of eq-
uity holders are located in the US.

+ If a greater number of equity hold-
ers are in the US, more limited relief
is provided, conditional on US share-
holders having access to the same in-
formation that is available to non-US
sharcholders.

The specific criteria are as follows:

* The first exemption. A foreign pri-
vate issuer that otherwise might be
subject to the Section 12(g) registra-
tion and reporting requirements is
automatically exempt so long as
fewer than 300 “record” owners (i.e.,
owners listed in the company's share
registry) of its equity securities are lo-
cated in the US (Rule 12g3-2(a)).
Companies must ask record owners
who are broker-dealers, banks or
nominees to provide the residency of
the customers for whom they hold se-
curities, and count any US customers
toward the 300 threshold. Once the
number of US equity holders reaches
or exceeds 300, however —and assum-
ing the company's assets and world-
wide equity holders exceed the Sec-
tion 12(g) limits — the company must
register unless it has previously
claimed the second exemption, which
is described below.

number of sharcholders or ﬂ\
option holders (Rule 12¢g3-
2). The term “foreign pri- \'"‘-
vate issuer” has a special
definition under US federal
securities laws (for these
purposes the word “pri-
vate” means “non-govern-
mental”). If a foreign com-
pany has too many
sharcholders or business
contacts in the US, it will
not satisfy the definition
(Rule 3b-4).
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* The second exemption (“infor-
mation-supplying”). If a com-
pany’s equity holders in the US
are likely to exceed 300, the com-
pany may claim exemptive relief
so long as it provides certain in-
formation to the SEC and under-
takes that it will continue pro-
viding similar  company
information in the future (Rule
12g3-2(b)). This relief is only
available if the company has
made no affirmative effort to en-

ter the public capital markets in the
US. Specifically, the exemption is not
available if the company has had an
effective registration statement or
SEC reporting obligation within the
past 18 months. Companies are not
disqualified from relying on the ex-
emption if they have offered securi-
ties in the US through private place-
ments or under other exemptions.

The first exemption is available to
any eligible company without that
company having to take any action.

As a practical matter, many non-US
companies probably are not even
aware that they may be subject to a
US registration obligation under Sec-
tion 12(g) or that they have avoided
that obligation because they are eligi-
ble for the automatic exemption in
Subsection (a).

Once the number of US equity hold-
ers in a company approaches 300,
however, the company must take af-
firmative action if it wishes to claim
the relief available under the second
exemption. Fortunately, claiming
that exemption is relatively easy and
is much quicker than a full SEC reg-
istration:

¢ The company must submit to the
SEC staff an exemption request letter
that sets out specific information in-
cluding, among other things, the
number of US record holders of the
company's equity securities, the ag-
gregate number of equity securities
they hold and what percentage that
represents of the total number of eq-
uity securities outstanding. The com-
pany also must explain, to the best of
its knowledge, the circumstances un-
der which the US holders obtained

the securities.

* The request must include a listing
of the disclosure obligations to which
the company is subject in its home
country, and copies of material docu-
ments the company has filed, made
public or distributed to its sharchold-
ers outside the US during the past
two completed fiscal years and any
subsequent interim period.

* The company must undertake that
it will continue making this kind of
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information publicly available in the
US by “submitting” the information
to the SEC, which for this purpose
acts as a sort of public document
repository. The information submit-
ted for purposes of establishing and
maintaining the exemption is not
considered “filed” for filing liability
purposes, although it is subject to the
broad anti-fraud provisions of the US
federal securities laws. (Complying
with the requirements of Rule 12g3-
2(b) does not constitute an admission
that the company is subject to US se-
curities laws.)

For this reason, the second exemp-
tion is sometimes referred to as the
“information-supplying” exemp-
tion. The information does not have
to be prepared to SEC specifica-
tions, and the content and timing of
the submissions depend completely
on what is disclosed in the home
market. There is no requirement
that the financial statements be pre-
pared using US generally accepted
accounting principles.

Claiming the second exemption and
complying with its information re-
quirements will protect a foreign pri-
vate issuer from the registration and
reporting requirements of Section
12(g) in the future, no matter how
many of its equity holders are located
in the US. However, the company
must claim the information-supply-
ing exemption before it reaches the
level of 300 US equity holders, and it
must take care to maintain the ex-
emption continuously thereafter.

Positive aspects

Although the information-supplying
exemption was intended to provide
relief for non-US companies that in-
advertently might trigger a Section
12(g) registration obligation, the ex-
emption also provides other benefits:

e If a company has established the
exemption, it is possible for an Amer-
ican Depositary Receipt (ADR) pro-
gram to be established, either by the
company itself (a sponsored pro-
gram) or by a depositary bank acting
on its own (an unsponsored pro-
gram). The ADRs issued in this type
of program may trade only in the US
“over-the-counter” market. For
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ADRs to be listed on the OTC Bul-
letin Board, Nasdaq or a US national
stock exchange, the underlying secu-
rities represented by the ADRs must
be the subject of an effective SEC reg-
istration statement. Relying on the
information-supplying exemption is
not sufficient for trading in these
more formal regulated markets.
Some companies find it desirable to
establish an over-the-counter ADR
program to increase their visibility in
the US or as a convenience for their
US sharcholders.

* A company making a Rule 144A
private placement of its securities in
the US must provide “reasonably
current” information to the pur-
chasers on request. The company is
relieved of this requirement if it es-
tablishes and maintains the infor-
mation-supplying exemption. Rule
144A provides that if a private
placement is made only to “qualified
institutional buyers” (QIBs), the se-
curities may be traded freely to
other QIBs as long as the require-
ments of Rule 144A are satisfied.
QIBs and their prospective pur-
chasers have the right to obtain
“reasonably current” company in-
formation from the issuer of the se-
curities, unless the issuer is a report-
ing company or provides
information pursuant to the infor-
mation-supplying exemption. Many
issuers prefer to comply with the in-
formation-supplying exemption in-
stead of responding to requests from
QIBs and prospective purchasers,
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because they want to avoid the risk
that someone will claim the right in-
formation was not provided or the
information provided was not suffi-
ciently current.

Some non-US companies find these
benefits attractive enough that they
will establish the information-sup-
plying exemption even if the likeli-
hood of having to register under Sec-
tion 12(g) is remote.

Avoiding an unintended registration
requirement

Any company with over US$10 mil-
lion in assets and widespread share
ownership should keep track of the
number of record holders of its shares
in the US, including a separate count
of its option holders. If the number of
record holders appears to be increas-
ing, the company should begin the
process of claiming the information-
supplying exemption well before the
number is likely to reach 300.
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