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VIEWPOINT: A few simple questions to ask a sympathetic prospective
juror can prevent the opposition from utilizing a challenge for cause.

BY KEN KLEIN

ost experienced trial lawyers think of voir diregprospective juror number four is Ms. Jones, a woman Wwho
as the opportunity to ask a series of questiosays she has been sexually harassed. When asked by d¢fense
at the outset of a trial that, if done just rightcounsel if she thinks she can be fair to both sides, |she
will result in a jury of twelve individuals, all responds that in view of the sexual harassment that she| her-
of whom are pre-disposed to find in favor ofelf had to endure, she does not think she can be fair t¢ the
their clients. defendant.

Most judges see the process as a technique by which lawyefst that point, defense counsel moves on to the next juror,
guestion potential jurors for far more time than is necessarybelieving that a major victory has just been achieved, |i.e.
reasonable in an effort to gain an improper advantage by preeovering a prospective juror who is sympathetic to the
maturely exposing the jury to their opening arguments, andpiaintiff and laying the foundation for a successful challenge
some cases, thegummations. for cause.

Blacks Law Dictionary takes a third approach, defining voir When defense counsel finishes voir dire and tells the judge
dire as “to speak the truth.” that the defendant is challenging prospective juror number

But one thing is certain: A litigator skilled in conductingour for cause, plaintiff’s counsel should ask for an additipn-
voir dire gains an edge over one who is not. al opportunity to voir dire number four.

All trial lawyers know the “high” of hearing prospective Counsel should ask the following questions:
jurors say things that make it clear that they would be sympa*Q: You understand that after the evidence is presented the
thetic to the client and then, a few minutes later, experiencejimars will be instructed on the law by the judge?
“low” of having that prospective juror dismissed when the A: Yes.
opposition exercises preemptory challenges. Q: And even if you do not like the law or do not agree wjith

The best way to prevent opposing counsel from successthe law when the judge tells you the law you will do your diity
ly utilizing a challenge for cause is to ask the court for peand follow the law?
mission to voir dire the prospective juror who is the subject ofA: Yes.
the challenge for cause. This request will almost always b&: And if the judge instructs the jury that they must be fair
granted and provides an opportunity to ask leading questiams! impartial you will follow that instruction?
that, if phrased properly, will ensure that even a prospectivéA: Yes.
juror of minimal intelligence will be able to ascertain the Q: No doubt about that in your mind, correct?
“correct” answer and perhaps avoid removal for cause. A: No doubt.”

For example, in a case involving sexual harassmentMost jurors want to be fair, so if the questions are posef in




this manner, jurors will answer in a man- A: Yes. know counsel appreciates her honesty.
ner that will avoid a challenge for cause. Q: Do you think that even though you This last gambit makes it more difficult
Of course, the defense will, in all likeli- will do your best to be a fair and imparfor the defense counsel to question her
hood, challenge number four, but thdial juror to both sides in this case thaagain and get her to say that despite all of
plaintiff will have achieved a significant there is a chance that what happened this she can be impatrtial.
victory if the defense side had to use ongou when you were sexually harassed If Jones is like most jurors and wants to
of its preemptory challenges to get rid ofmight have some effect on your ability todo the right thing, this type gfuedioning
this prospective juror. be fair and impartial? could elicit a desirable response that
What should counsel do if representing A: No. would make her a prime candidate for a
the party on the other side of this situa- Q: Please think carefully about mychallenge for cause.
tion? Assume the same facts, but thisext question and remember that the sys-Some advocates might read this article
time, the information is elicited duringtem only works if each potential jurorand wonder which technique is more
the plaintiff's voir dire that Jones hasdoes their best to answer our questions aswerful:
concerns about whether she can be #&onestly as possible. m The “you agree to follow the instruc-
impartial juror. With that in mind, Ms. Jones, is it pos- tions of the judge” technique used to
Receiving this response, the plaintiff’ssible that when you hear the facts of this rescue a juror from an impending
lawyer asks her in a leading mannecase even though you want to be fair, challenge for cause, or
whether she can assure both sides thewen though you want to be impartialm The “won’t you lean ever so slightly,”
she will follow the law as the judge givesthat you might find yourself tending to  line of questioning designed to sup-
it to her and be fair to both sides. Whetean, ever so slightly, toward a plaintiff  port a challenge for cause.
Jones replies in the affirmative, the plainwho says she was sexually harassedThe answer generally depends on two
tiff's lawyer takes a deep breath and sitbecause you yourself were sexuallyhings. Does the juror have a strong

down, believing number four has nowharassed? desire to either sit or not sit on the case?
been saved from a challenge for cause. A: | suppose it could happen. If the juror does have strong feelings one
Defense counsel then stands up, know- Q: Ms. Jones, my client and | thankway or the other, then no amount of voir
ing that the most important task will be toyou very much for your honesty.” dire, no matter how brilliantly phrased,
figure out a way to challenge Jones for will overcome that obstacle.
cause without having to waste a preempto- The key to this type of questioning is to However, if the prospective juror has
ry challenge on her. personalize it. Counsel should addresso strong predisposition, then it all boils
The voir dire should go something likejuror number four by her name, look rightdown to which counsel is more skilled in
this: at her and talk to her as if no one else is itonducting voir dires

“Q: Ms. Jones, you understand thathe room, make her feel that she is doinken Klein is a partner in the litigation depart-
the integrity of our legal system dependghe right thing by admitting (if that is thement of Hogan & Hartson in Los Angeles, where
on having cases decided by jurors whoase) that she could be a biased juror, aggkcializes in complex business litigation. He
are unbiased? when she gives the desired answer, let het be reached at KDKlein@hhlaw.com.
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