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New Form 20-F-The Way Forward

By Sandra Folsom Kinsey®

he first annual report “season”

using the revised version of Form
20-F has come and gone for most
non-U.5. companies that file reports
with the SEC. The “new” version of
Form 20-F was effective for fiscal vears
that ended on or after September 30,
2000, so most companies made the
transition with their annual reporis
for calendar vear 2000, which were
due by June 30, 2001. The SEC staff
ficlded a number of questions and
made some technical corrections,!
but there were no reported casualties,
and the process went relatively
smoothly

Human nature being what it is,
many companies and their counsel
probably intended 1o do a careful
analysis of the new Form 20-F require-
ments, but ended up at the last
minute scrambling around to refor-
mat the information from last vear's
report. After finding the new loca-
tions for information the company
traditionally provided, the next steps
were 10 figure out what informaton
had changed (e.g., the time periods
for exchange rate information) and
what information was new {eg, sum-

maries of material contracts entered
inte during the past two years). By
next year, seasoned reporting compa-
nies will be back in the familiar
position of just having to update the
prior vear’s report.

Companies wishing to be a bit
more creative, however, may find
that there are ways to combine the
disclosure requirements of Form 20-
F with the disclosure requirements
they follow in their home country.
This is particularly possible for com-
panies in European Union member
states, because the IOSCO Interna-
tional Disclosure Standards (upon
which the new Form 20-F require-
ments are based) were influenced
heavily by the EU disclosure direc-
tives. Through judicious use of
incorporation by reference, “wrap-
around” CTO5S-
reference tables, or some combina-
tion of these approaches, a company
may be able to produce one docu-
ment that goes a long way toward
satisfying the disclosure require-
ments of multiple jurisdictions. Not
only would that lighten the com-
pany’s disclosure burden, but it also
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would mean that the company's
"message” to the public would be
more consistent, regardless of where
the disclosure is made.

The SEC traditionally has per-
mitted companies to comply with
disclosure requirements by referring
to information in another document
and incorporating that information
into the current document.
cases, the information being refer-
enced must either be in a document
that was filed previously with the

In maost

SEC or be attached to the current
document as an exhibit. Companies
must specify precisely which infor-
mation they are incorporating by
reference from a document, in order
to avoid incurring liability for the
remaining information in that docu-
Maost annual reports of 1.5,
companies (Form 10-K) use this
approach by incorporating manage-
information the
company’s proxy statement and
incorporating financial information
from what is referred to in the
United States as the company’s
“glossy” annual report wo sharehold-
ers. (The glossy annual report
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usually is not filed electronically
with the SEC, but if portions of it
are incorporated by reference into
another filed document, those por-
tions must be filed in electronic
format. The SEC recently pro-
posed mandating electronic filing
for non-U.S. issuers, possibly begin-
ning in the first half of 2002.) The
instructions to Form 10-K also per-
mit companies to file an
“integrated” report, consisting of a
cover page, cross-reference sheet
and signature pages that are
wrapped around a copy of their
glossy annual report. Companies
that rely on this alternative usually
expand the disclosure in their
glossy annual report to make sure it
satisfies the Form 10-K require-
ments. This approach has not been

tion by reference to another docu-
ment. Rule 12b-23 specifically
states, however, that information
should not be incorporated by ref-
erence into a statement or report if
incorporation “would render the
statement or report incomplete,
unclear or confusing.” Within
these parameters, the SEC staff
generally is receptive to ideas that
will make the reporting process eas-
ier for non-U.5. companies, and
willing to be flexible about how
information is formatted and pre-
sented. Incorporating a significant
amount of information that is
directly responsive to an item
of Form 20-F from another docu-
ment is likely to be acceptable. On
the other hand, piecemeal incorpo-
that the reader

ration has

[T]he SEC staff generally is receptive to ideas
that will make the reporting process easier
for non-U.S. companies, and willing to be
flexible about how information is formatted
and presented.

very popular with U.S. companies,
but might be more useful for non-
U.5. companies.

Some of the questions the SEC
staff received this vear about Form
20-F concerned the extent to which
incorporation by reference would
be permitted. The instructions to
Form 20-F specifically permit com-
panies to respond to items of the
form by referring to information in
their audited financial statements,
as long as there is no difference
between the information required
by the Form 20-F item and the
information in the financial state-
ments. Exchange Act Rule 12b-23
also provides general guidance
about the circumstances in which a
company may incorporate informa-

constantly switching back and forth
between documents, or hunting for
a small nugget of data in pages of
extraneous information, likely will
not be,

Most non-U.5. companies cur-
rently aren’t required to file an
annual report equivalent to Form
20-F, which could be combined with
their U.5, disclosure requirements.
Some companies, however, produce
a glossy annual report that includes
a message from management, a
summary of the prior year’s high-
lights, and, in some cases, the
company’s audited financial state-
ments for the prior year. Some of
these annual reports are primarily
marketing pieces, but some contain
substantive information in response

to regulatory requirements. For
example, listed UK. companies pro-
duce a glossy annual report that
includes information
required by EU directives, as well as
a required report on compliance
with codes of corporate governance.
This document might form the basis
for an “integrated” annual report on
Form 20-F.

In May of this vear, the Euro-

certain

pean Commission proposed a new
directive that would revise the sys-
tem for offering or listing securities
in EU member states. The pro-
provides basic
“registration document” with key
information about the issuer, which
would be supplemented by a “secu-
rities note” describing the specific
securities to be issued. (A third
document, the “summary note,”
would summarize the other two
documents and contain risk fac-
tors.) Several things about this
proposal are noteworthy, First,
although the registration docu-
ment is not referred to as an
“annual report,” it would have to
be updated annually, making it a
logical counterpart to Form 20-F.
Second, the disclosure require-
for the registration
document would be based on the
International Disclosure Standards,
which already form the basis for
Form 20-F. Finally, the proposal
indicates how committed the Euro-
pean Commission is to addressing
some of the complexities in the
current European disclosure system
and making the EU capital markets
more competitive with the U.S.
markets. The press release accom-
panying the proposal also pointed
out that introducing “enhanced”
disclosure standards in line with
the International Disclosure Stan-
dards would make it easier for
European companies to offer their

posal for a
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securities in non-EU countries such
as the United States.

The ype of system proposed-
sometimes referred to in Europe as
a “shelf” system-has been under dis-
cussion in the EU for awhile, but the
speed with which the European
Commission moved to propose such
a sweeping change took many by
surprise. The final implementation
of this proposal is by no means cer-
tain, but EU companies that file

the world’s leading multinational
companies are now producing
annual reports for the SEC that fol-
low those Standards. It would be a
shame not to take advantage of this
oppertunity to help muliinational
companies reduce their compliance
burden and provide more consistent
disclosure,

Regardless of whether the
European Commission's proposal is
adopted, however, companies can

[A] “shelf” system has been under discus-
sion in the EU for awhile, but the speed with
which the European Commission moved to
propose such a sweeping change took many
by surprise.

reports with the SEC should be lob-
bying the “registration
document” requirements to be as
close as possible to those of Form
20-F. A lot of work already has gone
into agreeing on the International
Disclosure Standards, and some of

for

find creative ways to present the
information required by Form 20-F
that will reduce the burden of pro-
viding similar information in more
than one jurisdiction. The SEC
should encourage companies to
develop integrated annual reports

on Form 20-F that take advantage
of the increasing harmonization of
disclosure requirements around
the world. This can be accom-
plished without compromising
investor protection, simply by
demonstrating reasonable flexibil-
ity about how the required
information is presented. ®

*Sandra Folsom Kinsey is a securi-
ties partner with the international
law firm of Hogan & Hartson L.L.P.
Prior to joining the firm, she was
Senior International Counsel in the
SEC’s Office of International Corpo-
rate Finance, and was the principal
drafter of the SEC’s revisions to
Form 20-F.
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