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what they were because companies 
don’t like to talk about them, and the 
advantages and disadvantages of 
the road not taken are hard to figure 
out.  I think the bottom line lesson 
we can learn from that retrospective 
is that we’ve got to be very, very 
modest about our ability to identify 
effects on a broad basis.  Individual 
cases might be different, but broad 
conclusions are pretty hard.

Chronicle:  Within the past few 
years the Commission has brought 
about two dozen enforcement cases 
alleging that physicians have 
engaged in price-fixing.  Why do you 
think such conduct continues to 
occur? 

Leary:   I think the fundamental 
reason it occurs is that doctors have 
this desire to get some countervail-
ing power.  I think that doctors feel 
they’ve been pushed around by 
payors.  They believe that the 
payors have interfered unduly with 
their ability to practice medicine and 
deliver the kind of quality care that 
they want to deliver.  Now, whether 
that’s good or bad involves issues 
that are certainly beyond our com-
petence.  I don’t think we’re in a 
position to determine whether some 
of the protocols that are laid down 
by the payors are or are not detri-
mental to patient care.  But I do think 
that a beleaguered mindset, 
prompts doctors to combine their 
forces to counter this.

And, of course, there are legal ways 
to do it.  We point out to them that 
there are legal ways to do this.  But, 
the antitrust laws don’t have any 
broad exemption for collective 
attempts to resist countervailing 
power.  Doctors attempted to get 
legislative relief.  We don’t happen 
to think that’s necessarily good 
policy, but they’re entitled to try to 
get it if they want to.

Chronicle:  Do you think there’s any 
role for enhanced penalties here, 
such as civil or criminal penalties, in 
order to deter physician price-
fixing?

Leary:   I think there might be a role 
for enhanced penalties for these 
against some of those consultants.  
There are some people who get 
these doctors together and promise 
that they can represent them collec-
tively in negotiations with payors.  It 
may be that we could be a little bit 
harsher on them than we’ve been.  
I’m really hesitant to get in the busi-
ness of hitting these doctors too 
terribly hard because my impression 
is that a lot of them have been led 
down the garden path and they’ve 
gotten a lot of really bad advice.   

Chronicle:   Regarding the Hatch-
Waxman Act, what are your 
thoughts on whether the Act has 
achieved its original objectives in 
creating incentives for both innova-
tion and the development and intro-
duction of generic products?

Leary:   Up to now, I think that the 
Hatch-Waxman Act and the FTC’s 
initiatives concerning Hatch-
Waxman have done both, and I 
think that they’ve been very useful.  I 
can’t really talk about the ongoing 
Schering  matter or what the impact 
of any final decision on that matter 
will be.  The Commission has said 
things publicly, and I don’t think I 
want to add to it.

Chronicle:  The Commission 
continues to be active in reviewing 
pharmaceutical mergers.  Has 
enforcement in these matters 
changed during your tenure at the 
Commission?

Leary:   It doesn’t seem to have 
changed.  I still think the focus of our 
inquiry is on overlaps in various 
different therapeutic categories.

There is, I think, some overarching 
concern if these very, very big merg-
ers that we’re seeing continue 
indefinitely.  We need to be continu-
ally concerned about possible long-
term effects on innovation if these 
big mergers continue because I 
don’t know the extent to which 
research directed at one particular 
therapeutic category may or may 
not have spillover effects into other 
areas.  

I think we’re assuming that you can 
kind of deal with the pharmaceutical 
business as if it consists of myriad 
separate markets.  When you’re 
looking at R&D, I am less sure.  As 
you know, there have been certain 
blockbuster discoveries in the phar-
maceutical area that were almost 
accidental B people were looking for 
something in category A and it turns 
out it had some unanticipated 
impact in category B.  I think that’s 
something we need to always be 
aware of, and we do look at it.  We 
have a very knowledgeable staff 
who have dealt with these things 
over a period of years and know a 
great deal about them.  It’s a ques-
tion I always ask.

Chronicle:  There has been some 
criticism of the Commission using 
different product market definitions 
in merger cases, and between 
merger and conduct cases.  Some-
times the Commission defines a 
generic only market, sometimes it’s 
generic and brand, and sometimes 
it’s a branded market.  Do you have 
any thoughts on this? 

Leary:   People tend to forget that 
market definition is a tool, not an 
end in itself.  We actually addressed 
this specific issue in the Schering 
opinion.  For example, the question 
of whether or not the brands and the 
generics are or are not really in a 
separate submarket depends a lot 
on the product.  Are they the only 
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I. OVERVIEW – “ECONOMIC CRE-
DENTIALING” UNDER ANTI-
TRUST LAW

“Economic credentialing,” the prac-
tice by which health care provider 
credentialing decisions are based 
on economic criteria unrelated to 
quality of care issues, has not 
received focused antitrust analysis 
from either academics, courts, or 
the federal antitrust enforcement 
agencies.  The need for such analy-
sis is growing as economic creden-
tialing is becoming a more pervasive 
practice by hospitals in making 
credentialing decisions.  This article 
seeks to remedy the deficiency by 
examining the antitrust issues 
raised by the various practices that 
constitute economic credentialing.

Economic credentialing has recently 
become an increasing concern for 
health care providers, the American 
Medical Association, the Depart-
ment of Health and Human 
Services’ Office of the Inspector 

1

General and health care law 
academics.   These concerns, how-
ever, have largely focused on 
whether economic credentialing 
violates the Anti-Kickback Statute, 
raises other fraud and abuse issues, 
threatens the quality of health care, 
or restricts patient and physician 
choice.  Aside from noting that the 
antitrust laws may apply to 
economic credentialing decisions, 
there has been relatively little 
antitrust analysis of economic 
credentialing, as distinguished from 
peer review credentialing, by 
academic commentators and the 
courts. 

As a whole “the case law dealing 
with economic credentialing is 
sparse.”   Of the few decisions deal-
ing directly with economic creden-
tialing, none have addressed 
antitrust claims.   A recent economic 
credentialing case, Mahan v. Avera 
St. Luke’s   for example, only 
addressed the issue of whether a 
hospital board’s decision to close its 
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staff violated the board’s bylaws,   
and not whether the board’s action 
violated the antitrust laws.

The lack of judicial guidance on the 
possible antitrust risks associated 
with economic credentialing, in 
particular, is glaring given that the 
“most common type of private 
[health-care related antitrust] claims 
involve[] staff privileges (…35%), 
with a physician denied membership 
on a hospital medical staff suing the 
hospital and the staff physicians 
involved in the denial allegation that 
the action was taken to prevent 
competition from the newcomer.”   
The paucity of cases analyzing 
economic credentialing decisions 
from an antitrust perspective may, in 
at least part, be due to the general 
decline in federal enforcement and 
private antitrust claims based on 
hospital credentialing decisions as a 
result of “a shifting jurisprudence 
that is increasingly deferential to 
professionalism in the health market 
interactions.”   
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1. See John H. Sutton, Economic Credentialing:  A Growing Concern, 87 Bull. Am. C. Surgeons 15, 15 (Dec. 2002) (examining recent trend of hospitals “using the tool of ‘economic credentialing’ to 
pressure surgeons into steering more care toward the hospital”); Richard A. Feidstein, Economic Credentialing and Exclusive Contracts, 9 Health L. 1, 1 (Fall 1996) (“‘[E]conomic credentialing’ is becoming 
an increasing source of tension between medical staffs and governing boards as the practice becomes increasingly attractive as a means of controlling costs”); American Medical Association (“AMA”), 
Economic Credentialing – Issues and Answers, http://www.ama-assn.org/ama/pub/category/print/10919.html (Mar. 7, 2005); Letter from Michael D. Maves, AMA, to Janet Rehnquist, OIG, OIG-71 
Solicitation of New Safe Harbors and Special Fraud Alerts (Feb. 6, 2003) (“The AMA has received an increasing number of reports of hospitals making credentialing decisions based upon the level of 
physician’s referrals to that hospital.”); Department of Health and Human Services, Office of Inspector General, Solicitation of New Safe Harbors and Special Fraud Alerts, 67 Fed. Reg. 72, 894, at 72, 895 
(Dec. 9, 2002) (noting that “an increasing number of hospitals are refusing to grant staff privileges to physicians who (1) own or have other financial interests in, or leadership positions with, competing 
entities, or (3) fail to admit some specified percentage of their patients to the hospital.”) (to be codified at 42 C.F.R. pt. 1001); Department of Health and Human Services, Office of Inspector General 
(“OIG”), OIG Supplemental Compliance Program Guidance for Hospitals, 70 Fed. Reg. 4858, at 4869 (Jan. 31, 2006) (to be codified at 42 C.F.R. pt. 1001).
2. See, e.g., Michael A. Kurs, et al., Economic Credentialing:  Are Hospital Privileges Contingent Upon Skills—Or Economics?, 67 Conn. Med. 225, 225 (April 2003) (“The practice poses a serious threat to 
the economic and professional interests of physicians and also raises significant fraud and abuse issues for credentialing hospitals.”) (footnote omitted); Department of Health and Human Services, Office 
of Inspector General (“OIG”), Financial Arrangements Between Hospitals and Hospital-Based Physicians, OEI-09-89-00330, (finding some arrangements where physicians are required to pay more than 
fair market value for hospital services may violate the Anti-Kickback statute); Maves, supra note 1, at 1 (arguing that “[t]hese policies effectively prohibit a physician from referring patients to other facilities 
for fear of losing their medical staff membership or privileges [and] also stifles patient choice and interferes with the physician-patient relationship”); Memorandum from Barnes & Thornburg to American 
Medical Association, Exclusive Credentialing 2 (Sept. 25, 2002) (finding exclusive credentialing violates Anti-Kickback law, and “results in higher program costs and, potentially, lower quality patient care”).
3. See, e.g., 2 John Miles, Health Care & Antitrust Law:  Principles and Practice § 10:15, at 10-128 (2005) (finding that the “analytical framework [for assessing credentialing decisions anticompetitive 
effect] applies to ‘economic credentialing’ as well as to credentialing decisions based on peer review”); Sandra DiFranco, Denying Medical Staff Privileges Based on Economic Credentials, 15 J. L. & 
Health 247, 257 (2001) (noting generally that “[w]hen a hospital denies physician staff privileges, it may face an antitrust challenge”); Brad Dallet, Economic Credentialing: Your Money or Your Life!, 4 
Health Matrix 325, 362 (1994) (“If an adverse peer review decision were based solely upon economic criteria, a stronger antitrust case may be brought by a disgruntled physician [because] economic 
credentialing would not fall under the protection of the HCQIA immunity provisions.”); Thomas L. Greaney, Managed Competition, Integrated Delivery Systems and Antitrust, 79 Cornell L. Rev. 1507, 
1538-39 (1994) (predicting that providers excluded from a hospital based on economic factors “are likely to cry afoul, claiming their exclusion constitutes a restraint of trade, monopolization, or attempted 
monopolization”).  But see John D. Blum, Hospital-Medical Staff Relations in the Face of Shifting Institutional Business Strategies:  A Legal Analysis, 14 U. Puget Sound L. Rev. 561, 590 (1991) (“Economic 
credentialing does not inherently create antitrust problems.”).
4. John D. Blum, The Evolution of Physician Credentialing into Managed Care Selective Contracting, 22 Am. J. L. & Medicine 173, 183 (1996); see also Daniel D. King & Joel T. Allison, Medical Staff 
Credentialing:  Taking Steps to Avoid Liability, 61 Def. Couns. J. 107, 113 (1994) (noting that “economic credentialing lawsuits are a recent addition to the colorful panorama of medical litigation”).
5. C.f. Leonard A. Hagen, Physician Credentialing:  Economic Criteria Compete with the Hippocratic Oath, 31 Gonz. L. Rev. 427, 446 (1996) (noting that “no court has directly addressed th[e] question” of 
whether using economic criteria to “adversely impact a provider’s ability to practice medicine…will…withstand legal challenges”).
6. 621 N.W.2d 150 (S.D. 2001).
7. Id. at 153.; see also Jennifer Wagner, Mahan v. Avera St Luke’s:  Has the South Dakota Supreme Court Set a Precedent Allowing Non-Profit Hospitals the Right to Eliminate Competitors?, 49 S.D. L. 
Rev. 573 (2004) (analyzing the breach of contract claim based on the hospital’s economic credentialing).
8. Peter J. Hammer & William H. Sage, Antitrust, Health Care Quality, and the Courts, 102 Colum. L. Rev. 545, 568 (2002); see also John A. Rizzo & John H. Goddeeris, The Economic Returns to Hospital 
Admitting Privileges, 23 J. Health Pol. Pol’y & L. 483, 484 (June 1998) (“The most numerous antitrust cases in health care markets involve denial or termination of staff privileges.”) (citations omitted); 2 
Miles, supra note 3, § 10:1, at 10-3 (“By far, the most frequent type of antirust case in the health care sector has been the ‘staff-privilege antirust case.’”).  The second type of private antitrust litigation 
brought by physicians against hospitals involve “a hospital’s decision to grant an exclusive contract to one physician or physician group to provide professional services in a department of the hospital, such 
as an emergency room or radiology suite (106 disputes; 28%).”  Hammer & Sage, supra, at 568.
9. Thomas L. Greaney, Whither Antitrust?  The Uncertain Future of Competition Law in Health Care, 21 Health Affairs 185 (2002); see also 2 Miles, supra note 3, § 10:15, at 10-114 (“So few staff-privilege 
antitrust decisions have reached this point in litigation that little precise guidance exists.”); Sage & Hammer, supra note 8, at 575 (finding that “plaintiffs were least successful in staff privileges cases, 
prevailing in only 12 opinions (7%).”); Federal Trade Commission and Department of Justice, Improving Health Care:  A Dose of Competition, ch.2, at 34 (July 2004) (“Commentators state that the courts 
largely have been ‘inhospitable’ to these cases, except when there has been ‘clear evidence of bad faith by rival physicians on the hospital’s medical staff[, which has] resulted in large demand awards.’”) 
(quoting William H. Sage, et al., Why Competition Law Matters to Health Care Quality, 22 Health Affairs 31, 37 (Mar./Apr. 2003) (alteration in original)).
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