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MESSAGE FROM THE CHAIR

Ira Feldman

Thisinstallment of our Committee newdetter focuses
on climate change and providesan overview of the
latest devel opmentsinthat arena. Onceagain, our
editor, Amy Royden-Bloom, hasdone an outstanding
jobin pulling together asuperior collection of articles.
Giventhequadlity of thecontributions, thisissue
deserveswidedigtributionto your colleagues, clients
and otherslooking for anin depth discussion of some
of themost significant greenhouse gas-rel ated topics.

Intheir piece, Jim Chen and Joanne Rotondi takea
comprehensivelook at themost significant

U.S litigation activitiesrelating to climate change,
including statelitigation against power companies, state
litigation against EPA regarding regulation of carbon
dioxidefrom motor vehicles, andlitigation relaing to
California sregulation of carbon dioxidefrom new
vehicles. Alsoincludedisadiscussionof thelnuit
petition alleging humanrightsviolaions. Inhisarticle,
Gordon Mathews addressestheimportance of the
World Bank’s Prototype Carbon Fund and explainsits
link to existing Kyoto mechanismssuch as Joint
Implementation (JI) and Clean Devel opment
Mechanism (CDM). Gordon discussesthe specifics of
several CDM projectsto support hisperspective.
Former Committee Chair Kyle Danish offersacogent
updateonthe EU’'sEmissions Trading Scheme (ETS),
whichtook effect in early 2005. Another informative
contribution to the climate change packageisfrom
Amy Royden-Bloom, who reviewsactivitiesunderway

a thestate and local level to reduce greenhousegas
emissons

With respect to our Ecosystems component, thisissue
a so containsabrief introductionto theMillennium
Ecosystem A ssessment, which wasreleased by the

UN aswewent to print with thisissue. No doubt we
will planfurther Committeeactivitiesrelatingtothe
release of thislong-awaited report. Meanwhile, we
provideasummary and alink to thefull text tofacilitate
your review.

In our Sustainable Devel opment segment, | have
provided apreview of the next phase of the Global
Reporting Initiative (GRI) —itsso-caled“ G3”
initiative. | haveadsoincludedalist of upcoming
sustainability events: the Conference Board'sannual
“Businessand Sugtainability” conference (wherewe
havearranged for thelegal issuescomponent to be
covered by representatives of the Section’songoing
sustainabledevel opment initiative) and theABA
Standing Committeeon Environmenta Law (SCEL)
meeting in Baltimorein June; the Sectionisa
cosponsor of thisone-day event looking at business
driversfor theevolution of U.S. environmental laws
and practice.

Asour membersknow, thisCommittee’ snewd etter
rotatesitsthreefocustopics. Our editor isalready
hard at work with our Ecosystemsvice chairsand our
Sugtainable Devel opment vice chairsin planning the
next two newdetter issuesfor thisABA cycle. Please
do not hesitate to contact meor Amy if you havean
ideafor anarticleor other contribution.
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RAISING THE HEAT: CLIMATE CHANGE
LITIGATION IN THE UNITED STATES

James C. Chen
Joanne Rotondi

AstheKyoto Protocol entersinto forcewithout
ratification by the United States, and the Congressand
administration spar over whether to enact climate
changelegidation, the statesaretaking mattersinto
their own handswith regard to climate change controls.
Eventhough the United States' participationin
internationa climate change reduction programsseems
unlikely and federd limitationson climate change
emissionspromiseto bedow incoming —despite
recent activity in Congress—state, local and regiona
governing bodies, aswell asnon-governmental
organizations, are mounting pressureonindustry and
thefedera government by implementing their own
emissionregulaionsand/or initiating litigationtoforce
climate change controls. Theseactionshaveleadtoa
flurry of climatechange-related litigationinthe United
Statesinthe past year. Followingisasummary of
sgnificant climate change-rel ated lawsuitsor petitions
currently pending in the United States: (1) thepublic
nuisance suit by several statesagainst thetop five
power producersinthe U.S. seeking reductionsin
carbon dioxide (CO,) emissions, (2) thelawsuit by
various statesand citiesagainst the Environmental
Protection Agency (EPA) toregulate CO, emissions
under theCleanAir Act (CAA), (3) thelega
challengesby automobilemanufacturersto Cdifornia's
landmark regulation of greenhouse gas(GHG)
emissionsby motor vehiclesand (4) thehumanrights
petition by theInuit against the United Statesasthe
largest contributor to global climatechange. If the
litigation or settlement of any of these casesrequires
industry toimplement CO, reductions, thenthefedera
government may have no choicebut to addressclimate
changeemissionsthroughregulation or legidation.
Simply the pressure of theselawsuits could lead
industry tolobby for such regulationto dleviatethe
burdensand risksassociated with compliancewith
multi-state requirements. Asaresult, theexistenceand
possible outcomes of any one of these casescould
serveasaturning point for U.S. policy toward climate
changeemissons.



State Litigation Against Power Companies

InJuly 2004, eight states (California, Connecticut,
lowa, New Jersey, New York, Rhode Idland, Vermont
and Wisconsin) plusNew York City and three
environmenta organizationssued thenation’sfive
largest power producersto try to forcereductionsin
their CO, emissions. These power producersare
American Electric Power, the Southern Company, the
Tennessee Valley Authority, Xcel Energy, Inc. and
Cinergy Corporation. Together, they own or operate
174 power plantsin 20 states, emitting an estimated
650 milliontonsof CO, ayear. Theseemissions
amount to dmost aquarter of theutility industry’s
annual CO, emissionsand about 10 percent of the
nation’stotal. The statesclaimthat the power
companiesarethenation’slargest “ globa warming
polluters’ inthe United States. See, e.g., New York
State Press Release, Eight Sates & NYC Sue Top
Five U.S. Global Warming Polluters (July 21,
2004); State of Connecticut Press Release, Attorney
General, Seven Other Sates, NYC Sue Top Global
Warming Pollutersto Force CO, Reductions

(July 21, 2004).

Thedates and organizations lawsuitswerefiledinthe
U.S. Digtrict Court for the Southern District of New
York on July 21, 2004. See Sate of Connecticut v.
American Electric Power Co., No. 1:04-cv-05669
(S.D.N.Y., filed July 21, 2004) (consolidated with
Open Space Institute v. American Electric Power
Co., No. 1:04-cv-05670 (S.D.N.Y., filed July 21,
2004)). Thestatesseek equitablerelief, rather than
monetary damages, under atheory of public nuisance
law. They allegethat the defendant power companies
areliable under thefederal common law of public
nuisance by “knowingly, intentionaly or negligently
creating, maintaining or contributingtoapublic
nuisance—globa warming—injurioustotheplaintiffs
andtheir citizensand residents.” Sate of Connecticut
etal. Complaint at 43. Inan alternativetheory, the
statesa so adlegethat the power companiesareliable
under state public nuisancelawsfor each of the states
wherether foss| fuel-fired e ectric generating facilities
arelocated. Seeid. at 45-47. In support of their
allegations, the states citethe defendants' voluntary
participationin climate changeinitiativesto show that

the power companies can control CO, emissionsand
areawarethat these emissions contributeto globd
warming. Thestatesseek acourt order requiring the
five power companiesto cut CO, emissionsevery year
for at least 10 yearsby an amount that would be
determined by the court —athough someattorneys
genera have suggested that 3 percent annua
reductionswould bereasonable. Seeid. at 49.

By Sept. 30, 2004, each of thefive power companies
had filed motionsto dismisstheplaintiffs complaint
with the court. The companiesassert that the Southern
Digtrict Courtin New York doesnot havejurisdiction
to enjointhem from conducting lawful activitiesoutside
of New York or to apply thelaw of jurisdictions
outside of New York. The power companiesaso
allegethat theplaintiffsfailed to stateaclaimand lack
standing becauisethey haveraised only speculative
clamsabout global warming and aremedy canonly be
fashioned by thefedera government, which has
declined to do so thusfar. Memorandumof Lawin
Support of Mations to Dismiss for Lack of
Jurisdiction and Failure to Sate a Claim Upon
Which Relief Can be Granted, at 4-6 (Sept. 30,
2004). Paintiffsfiled oppositionsto themotionsto
dismissby mid-November and defendants’ reply
motionswerefiled by mid-December 2004. On Feb.
23, 2005 plaintiffsfiled asurreply in oppositionto the
motionsto dismissand on March 4, 2005 defendants
responded to the surreply. The court hasnot yet ruled
onthemotionstodismiss.

Thegtates lawsuit marksthefirst timestateand local
governments have sued private companiesto require
reductionsin CO, emissions. Thestates' effortis
reminiscent of thetobacco litigationinwhich 44 states
sued tobacco companiesto recover costsrelated to
health carefor diseases caused by smoking.
Settlement of the state tobacco litigation in 1998
ultimately resulted in dramatic changesfor thetobacco
industry —most notably inthe areas of advertisng and
marketing. If thestatesare successful inassertinga
clamof globa warming public nuisance againg thefive
largest power companiesin the United States, the case
would immediately impact both state and federal
effortsto reduce climate changeemissionsfromall
industry sectorsand could likely lead to additional



casesasplantiffsattorneysjointhefray. Afavorable
settlement inthe case @ so could lead to dramatic
changes as companieswill beforcedtofocuson CO,
liability, evenintheabsence of aregulatory regime.

State Litigation Against EPA Regarding CO,
from Motor Vehicles

In October 2003, 12 states, twoterritories, threecities
and 11 environmenta organizationsinitiatedlitigationin
theU.S. Court of Appealsfor the District of Columbia
against EPA arguing that theagency isrequired to
regulate CO, emissonsunder the CAA. Specifically,
the petitioners, whichincludethe statesof Cdifornia,
Connecticut, lllinois, Massachusetts, Maine, New
Jersey, New Mexico, New York, Oregon, Rhode
Idand, Vermont and Washington plusthecitiesof
Batimore, the District of Columbiaand New York,
petitioned for review of EPA'sdenial of 21999 petition
for rulemaking to regulate CO, from motor vehicles.
See Commonwealth of Massachusetts v. EPA,

No. 03-1361 (and consolidated cases) (D.C. Cir.,
filed Oct. 23, 2003). Thelawsuit aso challenged an
EPA memorandum that concluded that EPA does not
haveauthority to regulate CO, under the CAA. See
Memorandum from R.E. Fabricant, General Counsdl,
EPA to M. Horinko, Acting Administrator, EPA, EPA's
Authority to Impose Mandatory Controls to
Address Global Climate Change under the Clean
Air Act (Aug. 28, 2003).

In June 2004, the states, territories, citiesand
organizationsfiled ajoint brief withthe D.C. Circuit,
which was supported by aJuly 2004 amicusbrief filed
by additiond environmental organizations. The
petitionersargued that EPA erred initsdetermination
that the CAA did not allow for regulation of CO,, as
well asother GHGs. They specifically pointedtothe
expresslanguage of section 202(a)(1) authorizing EPA
toregulate®any air pollutant” that may adversaly
affected “public hedlth or welfare.” Moreover, they
noted that the definitions section of the act expresdy
providesthat effectson“welfare’ includeeffectson
“weather” and“climate.” Inaddition, thedefinition of
“ar pollutant” was sufficiently broad to encompassany
agent, substance or matter “which isemitted into or
otherwiseentersambient air.” With respect to motor

vehiclesspecifically, the petitionersnote that therewas
no conflict between regulation of CO, and the Energy
Policy and ConservationAct of 1975 (EPCA). By
refusing to regulate GHGsfrom motor vehicles,
petitionersasserted that EPA acted inan arbitrary and
capricious manner and avoided the agency’snon-
discretionary obligation under the CAA to establish
regulationsregarding air pollutants—including GHGs.

In October 2004, EPA filed aresponse brief with the
court. Asaresponseto the petitioners’ argument, EPA
asserted that based on a“ thoughtful and detailed
analysis,” theagency did not believeit erredin
determining that the CAA did not infer authority to
regulate GHGs. Citingto other provisonsinthe CAA
that mention CO, or global warming, EPA noted that
those provisonsonly providefor information
development and non-regulatory strategiesand clearly
evidence Congress' intent not to require mandatory
regulation of GHGs. Evenassuming that EPA had the
authority to regulate GHGs, the agency further asserted
that afinding of “endangerment” wasrequired prior to
development of regulation. EPA hasnot madesucha
finding. Finaly, EPA argued that CO, regulation and
fuel economy areirrefutably intertwined. Congress
spoketotheissueof CO, regulation for motor vehicles
inthe EPCA when it expresdy reserved regulation of
fuel economy to the Department of Transportation.

In addition to the partiesabove, anumber of additional
statesand severd industry groupsfiled asintervenors
insupport of EPA. Theseintervenorsincludethe
states of Alaska, Kansas, I|daho, Michigan, Nebraska,
North Dakota, Ohio, South Dakota, Texasand Utah,
andindustry organizationssuch astheAlliance of
Automobile Manufacturers(atrade association
representing BMW of NorthAmerica, LLC,
DaimlerChryder Corporation, Ford Motor Company,
Genera Motors Corporation, MazdaNorth America
Operations, Mitsubishi Motor Salesof America, Inc.,
Porsche Carsof NorthAmerica, Inc., ToyotaMotor
North America, Inc. and Volkswagen of America,
Inc.), CO, Litigation Group, Nationa Automobile
DedersAssociation, EngineManufacturers
Association, Truck ManufacturersAssociation and the
Utility Air Regulatory Group. Theintervenorsfocused
onthelack of authority toregulate GHG emissions



under the CAA and criticized petitioners referenceto
“isolated words’ inthe CAA to arguethat GHG
regulation wasrequired.

Petitionersfiled their reply brief in mid-December
2004. Oral argument occurred beforethe D.C. Circuit
onApril 8,2005. If the petitioner statesand
organizationsare successful, EPA will beforcedto
draft regulationsthat limit CO, emissionsfrom new
motor vehicles, astep that will most certainly impact
industry and consumersand could prompt Congressto
enact federal |egidation addressing CO, emissions.

Litigation Against California Regulation of
CO, from New Motor Vehicles

OnJuly 22, 2002, then-Gov. Gray Davisof Cdifornia
sgnedintolaw CadiforniaAssembly Bill 1493. This
landmark statelegidation established new requirements
for theregulation of GHGs, including CO,, from motor
vehicles. Specifically, AB 1493 requirestheCalifornia
Air Resources Board ( CARB) to develop and adopt
by Jan. 1, 2005 regulationsthat achieve the maximum
feasiblereduction of GHGsemitted by passenger
vehiclesand light-duty trucks. Theregulationsmust
become effectivefor the 2009 model year. Following
themandate of AB 1493, CARB devel oped proposed
regulationsthat would require vehicle manufacturersto
reduce GHG emissionsfrom their passenger vehicle
fleetsby twoto five percentin 2009. Eachyear
thereafter, manufacturersmust continueto decrease
GHG emissonsfromtheir fleet inincrementsthat reach
approximately 30 percent below projected 2009 levels
by 2014. Although dl GHGsaretargeted, thelargest
component of the proposed regul ationsinvolves CO,,
CARB approved the proposed regulations at apublic
hearing on Sept. 23, 2004, but hasyet to fileafinal
version of theregulationswith Caifornia s Office of
AdminigrativeLaw.

In responseto the proposed regul ations, aseries of
three separate actionsweretaken by automobile
manufacturersand various car dealersin the state of
Cdifornia. Thefirst action, Central Valley Chryder—
Jeep, Inc. et al v. Witherspoon ex rel. California Air
Resources Board, No. 043v 6663 (E.D. Cal. Dec. 7,
2004) wasfiled by theAlliance of Automobile

Manufacturers(Alliance), dongwith severd Cdifornia
car dedershipsintheU.S. Digtrict Court for the
Eastern Digtrict of Cdifornia

Inthecomplaint, theAlliancealegedthat CARB’s
proposed GHG regulationswereillega onfive
grounds, each of whichwas separately sufficientto
warrant declaratory and injunctiverelief. First, the
Alliancedleged that CARB’sregulationswerenothing
morethan defacto fuel economy regulations.
Accordingly, Cdiforniawasexpressy preempted from
enacting such regulationsunder the EPCA. Second,
theAlliance asserted that the state' s proposed

regul ationswere a so preempted by section 209(a) of
the CAA, 42 U.S.C. § 7543(a), expressly prohibiting
statesfrom enacting emissonsstandardsrelated to
new motor vehicles. Moreover, Cadiforniacould not
seek awaiver from EPA under section 209(b) since
EPA had determined that the CAA expressly prohibits
theregulation of CO, and other GHGs. See
Memorandum from R.E. Fabricant, General Counsdl,
EPA to M. Horinko, ActingAdministrator, EPA, EPA's
Authority to Impose Mandatory Controls to
Address Global Climate Change under the Clean
Air Act (August 28, 2003). TheAllianceargued that
since CARB’sregulationswere not cons stent withthe
provisionsof the CAA, awaiver could not be granted.
Third, theAlliancedleged that Cdifornia sGHG
regulationswere an attempt to exercise state-level
control of foreign policy matters, amatter solely within
theauthority of thefederal government. Fourth, the
Alliance argued that the proposed regul ationswould
violatethe dormant Commerce Clause of the
Condtitution, sincethe burdensof regulationwould
disproportionately outweigh the benefits of theruleand
impose an undue burden oninterstate commerce.
Findly, theAlliance alleged that therequirementsof the
proposed regul ationswould require adegree of
cooperation among competing manufacturersthat
would congtituteaviolation of federal antitrust laws.

Inaseparate action filed in state court, two of the
Alliance' smembers, DamlerChryder Corporation and
Genera Motors Corporation, along with another set of
Cdliforniacar dederships, sued CARB. Fresno
Dodge, Inc. et al. v. California Air Resources Board
et al., No. 04CECG03498 (Cal. Super. Ct., Fresno



County, Central Div. Dec. 7, 2004). Inthis24-count
complaint, DaimlerChryder and Generd Motors
alleged that CARB had failed tofollow appropriate
Cadliforniaprocedurein enacting the proposed GHG
regulations. They asserted alack of externa peer
review, failureto consider key emissonsmodeling, the
safety impactsto vehiclesrequired to comply withthe
proposed regul ations, the adverse economic
consequences of the proposed rulesand other
procedura defectsin therulemaking processunder
both the CaliforniaAdministrative ProcedureAct and
theCdiforniaHealth & Safety Code. Based onthese
counts, the plaintiffs seek not only to havethe current
proposed rulemaking declared invalid but also awrit of
mandate from the court to compel CARB to conform
totherequirementsof the CdiforniaAdminigtrative
ProcedureAct andthe CdliforniaHedth & Safety
Code.

Inthethird of the Cdiforniavehicle GHG actions, the
Association of International Automobile Manufacturers
(AIAM) filedamotionto intervene on Feb. 3, 2005in
the Central Valley Chrysler—Jeep, Inc. et al v.
Witherspoon exrel. California Air Resources Board
case. TheAlAM isatrade association representing
forelgn-based automobile manufacturersincluding
American HondaMotor Company, Inc., America
Suzuki Motor Corporation, Aston Martin Lagondaof
North America, Inc., Ferrari NorthAmerica, Inc.,
Hyunda Motor America, Isuzu MotorsAmerica, Inc.,
Nissan North America, Inc., Peugeot Motors of
America, Inc., Renault, SA, Subaru of America, Inc.
and ToyotaNorthAmerica, Inc. Filingunder the
theory of intervention asamatter of right under Rule
24(a) of the Federal Rulesof Civil Procedureor,
dternatively, permissively under Rule24(b), AIAM
seekstojointhe Central Valley caseasaplaintiff. In
itscomplaint, AIAM cited Smilar preemption
argumentsastheAlliance. Specificaly, AIAM argued
that both the EPCA and the CAA preempt California
from attempting to impose standards contrary tothe
fuel economy and emissionsrequirementsof the
foregoing federd laws.

Most recently, Cdiforniahasfiled amotionto dismiss
inthe Central Valley Chrysler —Jeep, Inc. et al v.
Witherspoon exrel. California Air Resources Board
case. FiledonMarch 7, 2005, Californiamovedto

havethe complaint by the auto manufacturers
dismissed on ripenessgrounds since the proposed
regulationsarenot yet find. Inaddition, Cdiforniaalso
moved for dismissal on primacy doctrinegrounds,
noting that any challengeto an EPA waiver decisonon
Cdliforniastandardswould need to be brought inthe
appropriate court of appeals, not federal district court.
Findly, Cdiforniaa so noted that the Fresno District
Court wasanimproper venuefor the caseand the
action should be moved to the Sacramento Division.

If the plaintiffsintheforegoing cases prove successful,
Cdliforniawill berequiredto withdraw or substantialy
modify the proposed regul ations pertaining to GHGs
emitted from motor vehicles. Thevictory could be
short-lived, however, if CARB attemptstoimplement a
different verson of theregulations. Evenif the
proposed regulationsare struck down, the underlying
statute, AB 1483, remains. Lawmakersin California,
including thecurrent governor, the statelegid atureand
CARB, remain supportiveof someform of regulation
of GHG emissionsfrom motor vehicles.

Inuit Petition Alleging U.S. CO, Emissions
Violate Human Rights

On Dec. 15, 2004, at the 10th Conference of the
Partiesto the UN Framework Convention on Climate
ChangeinArgentina, the Inuit Circumpolar Conference
(ICC), aninternationa non-governmental organization
representing the Inuit people, announced itsintention to
petition thenter-American Commission on Human
Rights(IACHR) for adeclarationthat U.S. emissions
of GHGsaredestroying thelnuit way of lifeand area
violation of humanrights. Seel CCWeb site, What's
New? at www.inuitcircumpol ar.com. Representatives
for thelnuit assert that global climate posesan
immediatedanger for the 155,000 InuitintheArctic
regionsof Canada, Russia, Greenland and the United
Statesand their already struggling culture. ThelCCis
currently working with Earthjusticeand the Center for

| nternationa Environmenta Law to preparethe
petition. See CIEL PressRelease, Inuit Leader Watt-
Cloutier Announces Intention to Filea Human
Right Claim Against the U.S for Its Dangerous
Greenhouse Gas Emissions (Dec. 15, 2004)
(www.cid.org/Climate/Lawsuit_Inuit_15Dec04.htm).



ThelACHR isan agency of the Organizationfor
American States, of whichthe United Statesand the
Inuit aremembers. Thel ACHR canissuefindings,
recommendationsand rulings, but itisnot acourt, and
the United Stateshasindicated that it isnot bound by
any rulingsof thelACHR. AnlACHR rulingonthe
Inuit petition, however, could providethebasisfor
futureclassaction lawsuitsagainst the U.S. government
and/or privateenergy utility companies, either in
internationa court or inthe United States.

Moreover, arecent report linking GHG emissionsto
environmenta changesintheArctic could support the
Inuit petition and provide the basisfor afinding of
human rightsviolation by thel ACHR. In November
2004, theArctic Council released theArctic Climate
Impact Assessment (ACIA), anoverview report that
concluded that theArcticiswarming much more
rapidly than previously known, at nearly twicetherate
astherest of theglobe. TheArctic Council isan
intergovernmenta body involvingtheeight Arctic
nations— Canada, Denmark, Finland, Sweden,
Iceland, Norway, Russiaand the United States. The
ACIA dsoconcluded that increasing GHG emissions
from human activitiesare projected to continue
warming theArctic by an average of 6 degrees Celsius
by the end of the century and predicted the depl etion
of summer seaicewould lead to anumber of adverse
effects, including thedecline and poss ble extinction of
marinemammalslike polar bears, walrusand some
sed speciesuponwhichArtic hunting cultureslikethe
Inuit rely and anincreasein diseaserates. Thefull
Assessment isexpected to berel eased this spring and
istheculmination of afour-year scientific sudy
conducted by aninternational team of 300 scientists.
TheUnited States’ involvement intheACIA couldlend
weight tothelnuit’spetition beforethe | ACHR.
Althoughthel CC hasnot yet filed its petition, thechair
of thel CC recently announced that the petitionis
expected to befiled inthefirst half of 2005. SeeG
Brownwell, Newsweek, “ WeWon't Snk With Our
Ice” (Feb. 3, 2005) (www.msnbc.msn.com/id/
6908719/ste/newsweek/).

Conclusion

Withanincreasein climatechangerelated litigation, the
United Statesmay very well finditself at aturning point

inthe debateon U.S. regulation of GHGs. Although
thefederal government hasrecently resisted effortsto
regulate GHG emissions, theserequirementsmay be
inevitable. Asdemonstrated by the casesabove, state,
local and regional governmentsaswell asnon-
governmental organizationsare continuing to become
more and more proactive on theissue, on both sides.
With severd lawsuits scheduled for mgjor decision
pointsover thenext year, theissue of federal regulation
of GHGswill likely cometo aboil in 2005 as states
continueto raisethe hesat.

James Chenisa partner and Joanne Rotondi isan
associate in the Environmental Practice Group of
Hogan & Hartson, LLP’s Washington, D.C. office.
Thelr practices involve environmental and
regulatory compliance and litigation and policy
under U.S and international environment and
safety laws. James can be contacted at

(202) 637-5713 or jcchen@hhlaw.com. Joanne
can be contacted at (202) 637-6470 or at

jrotondi @hhlaw.com.

sustainable Develaprent
Ecosystems and Climate Change
Commities Mewsletter

LIKE TO WRITE?

The Sustainable Development,
Ecosystems and Climate Change
Committee welcomes the participation
of members who are interested in
preparing this Newsletter. If you would
like to lend a hand by writing, editing or
identifying issues, please contact the
editor Amy Royden-Bloom at
aroyden-bloom@4cleanair.org.




KYOTO'S CDM AND WORLD BANK’S PCF:
ESSENTIAL FOR
SUSTAINABLE DEVELOPMENT

Gordon L. Mathews

Cooperation between North and Southisultimately
necessary to makeaninternational effort to reduce
greenhousegas (GHG) emissonsand limit global
warming viableinthelong term, and it isthisnecessity
that isaddressed inArticles6 and 12 of the Kyoto
Protocol.

Thisarticlelooksat the key pointsof theKyoto
Protocol’s Clean Development Mechanism (CDM)
(Article12 of the Protocol) and joint implementation
(&) provisions(Article 6 of the Protocol) and their
importancein promoting sustainable devel opment. It
will thenlook at severd project initiativesand the
challengesand potentia limitationsunder Kyoto's
procedural mechanismfor gpproval and monitoring of
CDM projects. Findly, theimportanceand
contributions of theWorld Bank’s Prototype Carbon
Fund (PCF) asanintermediary between devel oped
countriesinvesting in sustainable devel opment projects
and devel oping countries hosting such projectswill be
addressed.

Articles 6 and 12 of the Kyoto Protocol: JI
and CDM

Articles6 and 12 of the Kyoto Protocol arevery
smilar inthelr propositions, in that both encourage
developed, or Annex |, countriestoinitiate cooperative
effortswith other countriesthrough the sharing of
resources and technol ogical expertisefor projectsthat
will reduce GHG emissions. Inexchange, the

devel oped countries can count emission reductions
generated by these projectstowardstheir emission
targets. Article6 on Jl statesthat, subject to oversight
approval and agreement by the partiesinvolved, “ For
the purpose of meeting itscommitmentsunder Article
3, any Party included inAnnex | may transfer to, or
acquirefrom any other such Party emission reduction
unitsresulting from projectsaimed at reducing
anthropogenic emissonsby sourcesor enhancing
anthropogenic removasby snksof [GHGs] inany

sector of theeconomy...” Thetext of the Protocol is
availableat http://unfccc.int/resource/docs/convkp/

kpeng.pdf.

Article12 on CDM smilarly encouragescollaboration
between countries, or privateentitiesin different
countries, and offersthe sameincentive of allowing
GHG emissionsreductionsin the host country to count
towardsAurticle 3targets of the sponsoring country.
Article12, however, holdstwo important distinctions
fromArticle6. Thefirstisthat whileArticle6 seeks
smply to expand countries’ optionsfor meeting
emissonstargetsby dlowinginternationa
collaboration, Article 12 specifically encourages
Annex | countriesto undertake CDM projectsin non-
Annex |, or less-developed, countries. Inconjunction
withthisgoal, the second distinctionisthat CDM
initiatives, by definition, areto beundertaken with the
overdl goalsof promoting sustainable developmentin
non-Annex | countriesand thelong-term mitigation of
globd warming.

ThesedistinctionsareoutlinedinArticle 12, asit reads
that the purpose of the CDM *“ shall beto assist Parties
not included inAnnex | inachieving sustainable

devel opment andin contributing to theultimate
objective of the Convention, and to assist Parties
includedinAnnex | in achieving compliancewithther
quantified emission limitation and reduction
commitmentsunder Article3.” Alsosgnificantinthe
Article12textisthat “ Emission reductionsresulting
from each project activity shall be certified by
operationa entitiesto be designated by the Conference
of the Parties serving asthe meeting of the Partiesto
thisProtocol, onthebasisof: ... (b) Real, measurable
and long-term benefitsrel ated to the mitigation of
climate change; and (c) Reductionsin emissionsthat
areadditiona to any that would occur in the absence
of thecertified project activity.”

Theseprovisonsconcerning real long-term benefits
and verified emissonsreductionsresulting in below
normal, or basdline, pollution level sarecritica
elementsof acredibletrading system. They alsocan
be pointsof contention and potentia exploitationinthe
project approval process. Asdevel oped countriesand
private entities|ook for waysto meet impending



emissiontargets, contributing to projectsinless-
developed countrieswherether financia investment
would be maximized can be an attractive option. An
essentia procedura component of anemissionstrading
systemisto ensurethat the sustainable devel opment
benefitsto the host countriesare of central concern
throughout the process and that theinvestment goal s of
Annex | countriesdo not take precedencein
implementingthe CDM.

Itisclear that both Article 6 and Article 12 promote
environmental responsibility and undertaketodo soin
similar fashion; however, Article 12’s CDM approach
isthe more ambitiousand forward-thinking of thetwo
inthat it specificaly promotestheinclusion of non-
Annex | countriesintheprocess. WhileArticle6isan
important el ement of the Protocol in encouraging and
assisting countriesto meet their emissonstargetsby
dlowingflexibility and credtivity inthe process, Article
12 isan essentia concept and element of the
agreement in achieving Kyoto’'slong-termgoals. In
particular, Article 12 takesanimportant first stepin
involving non-Annex | countriesinthe GHG emissions
reduction process, thusalowing for aproactive
approach to addressing one of the primary concerns of
Kyoto detractors—that alarge group of GHG
emitters, most notably Chinaand India, isnot covered
by the Protocaol.

Examples of Projects

TheRio Blanco Small Hydroel ectric Project isthe
second and most recent CDM project to have
completed the review processand been registered by
the CDM Executive Board. Registered onJan. 11,
2005, the project involvesAnnex | country Finland and
host country Honduras. Asone of only two projects
currently registered by the Executive Board, the Rio
Blanco project necessarily incorporatesal the
elementsof anideal CDM initiative. The project
involvesarun-of-river renewablehydroel ectric
generating plant and aimsto reduce carbon dioxide
(CO,) emissionsthat would otherwise be generated in
producing power from apetroleum source. Itaso
contributesto sustainable development inthe host
country by reducing Honduran dependenceon
imported energy sources. Classified asasmall-scale
project, the Rio Blanco Project Design Document

(PDD) predictsit will generate 22,000 kilowatt-hours
per year (KWh/year) of electricity and will reduce CO,
emissionsby 17,800 tong/year. (Text of PDD
avallableat http://cdm.unfccc.int/UserM anagement/
FileStorage/lFS 792172973.)

Whiletheamount of energy to be generated by the
projectisrelatively smal initself, therippleeffectsof
introducing acredibly-backed renewable energy
sourceto Honduras havethe potential to bevery
ggnificant. Currently “lacking aclear National Energy
Policy that would foster expans on of the generation
system through renewabl e energy sources, the country
has compromi sed its sustainable devel opment [by]
paying aheavy burdenin badly needed hard currency
topay foritsfossl fuels. Thissituation hampersthe
well being of thevast poor mgjority that livesinrural
areasand marginal urban areas, especialy themost
vulnerable groups such aswomen, children, and
elders.” (Id.at p.3.) TheRioBlanco CDM project
will providean exemplary dternative, introducing the
technology andtraining (someof ittolocals) thatis
needed to independently produce renewable
sustainableenergy onasmall scale. ThePDD further
predictsthe project will contributeto preserving and
conserving the Rio Blancoriver basinthrougha
partnership with the San Francisco de Yojoa
Municipdity, whichwill benefit fromhavinga
management plan for that purpose. AswiththeKyoto
Protocol itsalf, theintroduction to Honduras of a
framework for partnership, an exchange of resources
and an inducement to shift towardsresponsible
methodsof energy productionisarguably asimportant
astheactual reduction of GHGs.

Whilebringing asmall-scalerun-of-river hydroelectric
project into operationisardatively straightforward
endeavor inthe United States, coordinating such
projectsin developing countriesand getting CDM
approva hasproventobeavery costly and time-
consuming undertaking. Currently just oneother
project in addition to the Rio Blanco has successfully
navigated the complexitiesof funding, technology
transfer and approval to have beenregistered, or fully
approved, by the CDM Executive Board. Many
projects have been working through the validation and
approva processfor several yearssincetheir initiation.



TheHidroel éctricaCandelariaCDM project proposed
to beundertakenin Guatemalaillustratesthedifficulty
of getting aproposal registered by the CDM Executive
Board. Proposed by Electric Power Devel opment
Co., Ltd., of Argentina, the project would introducea
hydroelectricfacility to aregion of Guatemalain need
of eectricity. Werethisneed to be met without sucha
CDM project, theeectricity very likely would be
generated by the unregulated (environmentally and
otherwise) burning of foss| fuels. Having been
validated by adesignated operational entity (an
independent authority approved by the CDM’s
Executive Board to eval uate proposed projects), the
Canddlariaproject purportsto benefit Guatemaaby
providing* (a) ahigher standard of living for its
population; (b) sufficient clean energy supply to

bal ance out the negative environmenta impact caused
by fossil fuels; (c) reduction in the current dependency
onimported foss fuels(anditscorresponding
dependency onforeign currency required to purchase
it); and (d) appropriate technology transfer and
associated benefitssuch asjob creationand training.”
(MGM Internationd, Inc., Project Design Document,
Hidrod éctricaCanddaria, 2003, at p.4, availableat
http:/Aww2.dnv.comcertification/ClimateChange/
Upload/PDD_Candelaria_2003-03-17.pdf).

Also sgnificant, the project amsto contributeto the
host country’s sustainabl e devel opment by importing
“environmentally sound technologiesto rura
Guatemala...Because of itssize (4.3 [megawatts
(MW)]) and location (rurd highlands) thisproject has
ahigh probability of being copiedin other partsof the
country, thusmultiplying the socid and environmenta
benefits...” (Id.at6.) Itisestimatedinthe Candelaria
PDD that Guatemal ahasthe necessary natura
resourcesto support a4,000 MW hydroelectric
capacity, illustrating thevast potentia for renewable
energy production from replicating the project.

Thus, the project introducesthe potentia for significant
environmentaly respons bleenergy development and
sustai nable growth within theregion and the country.
The Candélariainitiativeincorporatesal theessentia
godsforaCDM project and hasmany smilaritiesto
the CDM-registered Rio Blanco project. The
Candelariaproject, however, isnot being actively

reviewed by the Executive Board, in part dueto
complicationsin how thebasdineemissonslevels, and
theresulting emissionsreductionsof the project, were
initidly caculated.

Whilestringency intheapprova of projectsiscritical in
ensuring credibility inthe CDM process, of equally
critica concernistheefficiency and expeditiousness of
the CDM approval and registration process. The
CDM iscurrently only applicablefor Kyoto'sfirst
commitment period of 2008-2012, after whichthe
vaueof Certified EmissonsReductions(CERS)
(emission reductionsgenerated by aCDM project and
certified by the CDM Executive Board) ismuch more
speculative. Roger Raufer, of the U.N.’sDivision of
Sustainable Development in the Department of
Economicand Social Affairs, estimatesthat there
currently existsat least 160 CDM activitiesin 48
countries, with another 450-500 “project ideas’ that
haveyet to begin the approval process. Withthe
Kyoto Protocol having taken effect Feb. 16, 2005,
Raufer foreseesanimpending “approva crunch” for
the CDM Executive Board as countriesrushto get
hundreds, possibly in excess of athousand, projects
registered and operational for the 2008-2012
commitment period. TheCDM ExecutiveBoardis
enteringacritica period duringwhichit hasthe
opportunity tofacilitate hundredsof projectsthat could
jumpstart amarket for environmentally responsibleand
Sustainable energy development projectsin countries
around theworld. 1t also hasthechallenge of
maintaining thecredibility of the CDM systeminthe
processand iminating project proposalsthat do not
meet CDM criteria. Project proposalsthat do not
sufficiently benefit the host country and are skewed
towardsbeing aconvenient investment inemission
reduction creditsfor an Annex | country are not
uncommon. Oneof thefrequent pointsof contentionin
the proposal and approval processesof CDM
projects, asinthe Candelariaproject, isthe
methodology used for determining basglineemissons
level sand the determination of whether the proposed
project would result in GHG emissionsbel ow the
baselinethat would otherwise not berealized.

The Pefias Blancas Hydroel ectric Project proposed for
CostaRicaisan exampleof suchaproject thatis

10



focused more on obtai ning emissionsreductionscredits
than on benefiting the host country. The project
appearssimilar to the Rio Blanco project, asit plansto
fund arenewableenergy (hydroelectric) projectina
non-Annex | country. ThePDD outlinesthe
contributions of the proposed project to CostaRica,
proposing that it will “contributeto meet the growing
demandfor electricity to CostaRica'sdevel opment
needs, based onlocally available alternativeresources
instead of relying onimported oil tofuel thermal power
plantswithout any aggregate valuetothelocal
economy;” and*[r]educe[ GHG] emissonsfromthe
nationa interconnected eectric system (NIS) that
otherwisewould have occurred in the absence of the
proposed project activity and hence contributeto the
long-term mitigation of climatechange.” (Draft PDD,
Pefias Blancas Hydroel ectric Project, 2001, at p.2,
availableat http://cdm.unfccc.int/methodologies/
UserManagement/FileStorage/FS_180030172.)

A criticd differenceinthe projects, however, isthe
extent to which thetrue needsand conditions of the
host region were considered. The Rio Blanco project
would contributeto sustainabledevelopment in
Hondurasby introducing anew technology toaregion
in need of power, whereasthe Pefias Blancas project
would do litttemorethan fund aproject utilizing
technology commontothearea. A public comment
submission outlinestheglaring problemwiththe
proposa. “Thismethodology isincompatiblewiththe
main purpose of the CDM. The CDM issupposedto
beameansof achieving emissonsreductions—yet
under thismethodology it would becomemainly a
meansof subsidizing purportedly cleantechnologies
wheretheseareaready beingimplemented ... the
majority of planned plantsin the CostaRican extension
planarehydroandwind.” (Haya, International Rivers
Network, UNFCCC Public Comment Form, May 7,
2003, & p.2, avallableat http://cdm.unfccc.int/EB/
Panel meth/Call Forl nputs/inputsarchive/NM0008.)

Public commentson the Pefias Blancas proposal aso
addressed thelarger impact such projects could have
onthe CDM, expressing that in order to effectively
internationdizetheeffort to mitigategloba warming
and maximizeitsefficiency, thecredibility of CDM
projectsand theresulting value of emission reduction

creditsmust be maintained. “Whilethe CDM allows
for an Annex 1 country toincreaseitsdomestic
emissions, theuse of the CDM must dsofacilitatethe
reduction of emissionsinanon-Annex 1 country.
Therefore, aprojectisclearly only additiond if the
project would not have happened without the CDM.
Otherwisetheuse of the CDM would resultinan
increasein global emissionsand the CERswould not
represent real emissionsreductions.” (Id. at4.)
Projects such asthe Pefias Blancas could potentialy
provide some environmental and economic benefittoa
host country, asit would receive outside support for a
renewabl e energy project; however these projectsare
not inthe spirit of the CDM and, if approved, serveto
devaluetheemissionsreduction credits, limit the
potentia environmental and overdl sustainable
development benefits of the CDM to developing
nationsand ultimately underminethe system.

The World Bank’s Prototype Carbon Fund

TheWorld Bank’ s Prototype Carbon Fund (PCF) is
uniquely positioned to both hel p reduce the number of
proposed projectsnot in compliancewiththe
guidelinesof theKyoto Protocol anditsCDM initiative
and also to expedite the approval processfor projects
that do meet CDM criteria. The PCFwascreated in
1999 withthegoa of promoting cost-effective
reduction of GHG emissionsand combating climate
changethrough arespons ble market-based system,
whileadheringto the Bank’scentral tenetsof
sustainable devel opment, demongtrating the

poss bilitiesof public/private partnershipsand offering
learning-by-doing opportunitiesto participants.

The PCF allowsAnnex | countriesor private entities,
currently including six government and 17 company
participants, to contributefinancialy tothe PCFin
exchangefor cogt-€efficient emissionsreduction credits,
asthe PCF will usethe contributionsto fund projects
incompliancewith CDM and/or Jl guiddines. “The
PCF will pilot production of Emisson Reductions
within theframework of [JI] andthe[CDM]. The
PCF [invests] contributions made by companiesand
governmentsin projectsdesigned to produce Emission
Reductionsfully cons stent with the Kyoto Protocol
and theemerging framework for J and the CDM.
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Contributors, or ’ Participants' inthe PCF, will receive
apro ratashareof the Emission Reductions, verified
and certified in accordance with agreementsreached
with therespective countries’ hosting’ the projects.”
(Seehttp://carbonfinance.org/pcf/router.cfm?Page=
About.)

Thevalueof suchaprogram, fromaprocedura
standpoint, isthat it providesastandardized systemfor
funding CDM and JI projects. It essentidly eliminates
thepotential for Annex | entitiesto take advantage of
the CDM and JI programs, and, congruently,
eliminatesany race-to-the-bottom tendency of
developing countriesto competefor CDM funding by
accepting increasingly lower contributionsfromAnnex

| countries. By serving asanintermediary in potential
negotiationsbetweenreatively wedthy countries
looking for themaost economical way to meet emissions
reductiontargetsand relatively poor countries
desperatefor technol ogica advancement and
economic ass stance, the PCF hasthe potentia to help
all partiesmorefully redizethegoasof the CDM.

Thevalue of the PCF from an environmental
standpoint isthat host countrieswill beabletoredize
thefull value of the emissionsreductionsof the projects
they host and will aso benefit from theWorld Bank’s
focuson renewable energy and sustainable
development. “To datethe primary focusof the
majority of projectshasbeen on renewable energy
technol ogies—such aswind, small hydro, and biomass
energy technology —that would not be viablewithout
financia support fromthe PCF.” (Protoype Carbon
Fund 2003 Annual Report, at p.52, availableat http://
prototypecarbonfund.org/util/DocltemDisp.cfm?
CataloglD=1115.)

By acting asanintermediary inthetransaction, the
PCF can ensure sustai nabl e devel opment
considerationsare addressed, host countriesarenot
competing to undercut each other, project proposals
arestringently reviewed and thevaue of potential
CDM projectsismaximized. The PCF aso hasthe
additional benefit of acting asboth thefunding body
and insurer of CDM compliancefor the projectsit
oversees. Operating asacredibleand proactive
oversight body, the PCF servesto facilitate projects,

such astheBrazilian NovaGerar Landfill Gasto
Energy Project, in countriesthat havethepotential for
environmentally responsible progressand that will
increasetheir energy capacity in oneway or another to
meet popul ation demands.

TheNovaGerar project isto datethe only other CDM
project, in addition to the Rio Blanco project, to be
certified by the Executive Board, and it wasfacilitated
inlarge part by the PCF. The project aimsto collect
and utilizegascurrently being emitted from landfillsin
Sao Paulo, Brazil, and usethe gasto generate
eectricity. Thiswill involve®investinginagas
collection system, leachate drainage system, and a
modular e ectricity generation plant at each landfill site
(with expected final total capacity of 12 MW), aswell
asagenerator compound at each site. The generators
will combust themethanein thelandfill gasto produce
electricity for export tothegrid. Excesslandfill gas,
and dl gascollected during periodswhen electricity is
not produced, will beflared. Combustion and flaring
combined reduce emissionsof 14.072 milliontonsof
CO, over thenext 21 years. Inaddition, the project
will lead to emissionreductionsattributableto the
displacement of grid electricity.” (PDD availableat
http://cdm.unfccc.int/UserManagement/FileStorage/
FS 609234123.)

The project will contributeto sustainable devel opment
primarily by introducing anenvironmentally responsible
technology and operating system that hasthe potential
to bewidely replicated intheregion. Theprojectis
being funded by the Netherlands Clean Development
Facility, aninitiative established by theWorld Bank’s
PCF and the Netherlandsto purchase GHG emission
reduction credits. The Facility supportsprojectsin
devel oping countriesundertaken in accordancewith
CDM guiddinesin exchangefor such creditsunder the
CDM.

Thisprojectillustratesthe valuethat the CDM and
PCF can providefor oneanother: Kyoto's CDM
provided an opportunity for Brazil to acquirethe
necessary technologica and financial resourcesfor
sustai nable devel opment, and the PCF was central to
advancing the actua projects. Without the PCF
involvement, theframework and opportunity for a
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country likeBrazil to gain resource assistanceand
developinamanner non-detrimental totheworld's
climatewould remain, but theefficiency of
implementing projectsand theva ueand credibility of
theresulting emissionscreditswould likely be
compromised. Valueand credibility arekey e ements
for advancing emissonstrading initiativesand for
allowing the CDM to continueto grow and facilitate
Sustainable devel opment:

Thegreater theguaranteethe seller can provide
regarding therobustnessof the[emission
reductions] purchased, thehigher thepriceislikely
tobe... [O]ther key determinantsof price,
identified viainformation from market playersand
theWorld Bank Carbon Finance business
experience, [include] creditworthinessof the
project sponsor and viability of the project;
confidenceinthequality of theongoing carbon
asset management; cost of validation and potential
certification; [and] additiona environmental and
socia benefits. (Lecocq and Capoor, State and
Trendsof the Carbon Market, 2003, at p.17,
avallableat http://carbonfinance.org/docs
StateandTrendsof CarbonM arket2003.pdf.)

The PCF addscredibility and stability to theemissions
trading process and hasthe potential to enhancethe
vaueof emissionsreductionscreditsto host countries
through itsfocus on renewable energy projectsand
sustainabledevelopment. Thisisessentid inan
emerging market, asit hel psto encourageinvestor
confidence, thereby further benefiting developing
countries hoping to attract investor resourcesfor their
CDM projects. Giventhelength of timefor approving
and carrying out aproject, thewindow for countriesto
utilize CERsinthe 2008-2012 commitment periodis
beginning to close; therefore, perhapsthe most critical
rolefor the PCFisasan established body experienced
inscrutinizing potentia projectsto comply withthe
CDM. Thiswill greatly helpinmaximizingthe
opportunitiesfor asystem of sustainable devel opment
and responsible progressinthevery near future.

Thoughthe PCFinitscurrent stateisapilot program
and not intended to beapermanent ingtitution (itis
scheduled to terminatein 2012), it will likely be

necessary that either asimilar permanent ingtitutionis
created in place of the PCF, or that the PCF remain
intact in order to maintain the stability of the market
between devel oping and devel oped countriesand the
progression of sustainable devel opment-enhancing
energy projects. TheWorld Bank’s Sate of the
Carbon Mar ket 2004 report indi catesthat many
European companiesprefer to enter theinternational
carbon market throughintermediariesor public-private
partnershipslikethe PCF. Thereport also showsthe
PCF asamong thetop three purchasers of emissions
reduction credits, along with Japanese companiesand
the Netherlands. 1n2003-2004, the PCF purchased
approximately 25 percent of theglobal total of
emissonreduction credits, illugtrating itsinsrumentaity
to the marketpl ace and theincreasi ng prominence of
therenewable energy sector that it supports. (Full text
of report availableat carbonfinance.org/docs/Carbon
MarketStudy2004.pdf .)

Conclusion

Theactionsand methods being facilitated by the CDM
and PCF promote the dissemination of renewable
energy technol ogiesto developing countriesand
smultaneoudy reduce pollutionand promote
development. Tomost effectively and efficiently meet
thelong-term goal s of the Kyoto Protocol and the
overdl god of climatechangemitigation, the CDM
must play anintegrd roleininvolving non-Annex |
countriesintheprocess. Andto most effectively and
efficiently implement the CDM, anintermediary such as
the PCF isnecessary to ensurethat not only do
Annex | countriesmeet their emissionsgoals, but that
developing countriesbecome modelsfor clean,
efficient and sustainabl e progress, rather than the next
gresat threat totheglobal climate.

Gordon Mathews is a graduate student at the
University of Pennsylvania. He can be reached at
glmathews@gmail.com.
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UPDATE ON THE EU EMISSIONS
TRADING SYSTEM

Kyle Danish

Transactionshave begunintheworld' slargest-ever
emissionstrading program, the European Union
EmissionsTrading System (EU ETYS). Today, itis
possibleto go to any number of commercia Web sites
and see pricesand volumestraded of European Union
Allowances(EUAS), each oneproviding authorization
to emit oneton of carbon dioxide (CO,) equivaent.
Onasingleday inearly March, for example,
approximately 1.5 million vintageyear 2005 EUAS
exchanged handsat an average priceof nearly

11 Euroseach (or $14.72). Yet, thelaunch of thisnew
marketpl ace has been far from smooth and some of the
biggest chdlengestoimplementingtheEU ETSmay
dill lieahead. Thisarticlebriefly highlightssomeof the
currentissueswiththeEU ETS.

Background

TheEU ETSisa"cap-and-trade” program model ed
onthesuccessful U.S. experiencewith trading of sulfur
dioxideemissionalowancesunder theCleanAirAct’'s
Acid Rain program. (SeeDirective 2003/87/EC of the
European Parliament and of the Council of Oct. 13,
2003 establishing aschemefor greenhouse gas (GHG)
emission alowancetrading within the Community and
amending Council Directive 96/61/EC, availableat
http://europa.eu.int/comm/environment/climat/emissory
implementation_en.htm.) The25EU member states
distributeafinite quantity of EUAsto companiesthat
ownregulated “ingtdlations.” Thecompaniesthenare
required to surrender EUAsto cover their CO,
emissonsfromthoseingallations. Companieswith
surplusEUAs can sall them to companiesthat havea
shortfal.

Likeother trading programs, the EU ETSoffersthe
advantagesof flexibility. 1t encouragesimplementation
of thelowest-cost reduction activities, thereby
promoting themost cost-effective achievement of its
environmental objectives.

The EU member stateshave adopted the EU ETSasa
primary strategy for meeting their obligationsunder the

Kyoto Protocol. The ETSisatwo-phase program.
Phase| started in January 2005 and will runthrough
2007. Phasell correspondsto the Kyoto Protocol’s
2008-2012 commitment period.

TheEU ETSappliesto“ingtalations,” acategory that
can comprisemultipleboilersor other emitting
equipment. Only instalationsof acertainsizeare
included inthe program. For Phasel, each member
satemust regulatethrough the EU ETSitsingtd lations
inthefollowing sectors: (1) energy (electricity and
refinerieswith direct emissons); (2) production and
processing of ironand stedl; (3) minerals(cement,
glass, and ceramic production); and (4) pulp and
paper. Phasel coversonly CO, emissions.
Collectively, Phasel of the EU ETSisexpected to
cover 12,000 ingtdlations, accounting for
approximately 46 percent of the EU’stotal CO,
emissions. For Phasell, EU policy-makersare
considering extending the EU ETSto additional sectors
(including potentially transportation and aviation) and
additiona typesof GHGs.

Fundamental to theimplementation of theEU ETSare
thenational allocation plans(NAPs). Each
participating government isresponsiblefor devel oping
aNAPand submitting it to the European Commission
(Commission) for approva. TheCommission has
identified eleven criteriafor NAPapprova.

TheNAPisacomplicated policy instrument, involving
morethan smply analocation of EUAS. Indeed, it
involvesat least threelevelsof decisions. Firgt, the
government must determinewhat portion of its
country’sKyoto Protocol emissionstarget will bemet
by the sectors subject to the EU ETS program and
what portionwill met through: (1) policiesimposed on
sectorsnot subject tothe EU ETS(i.e., transportation,
buildingsand agriculture) and (2) purchasesby the
government through the Kyoto Protocol’s“flexible
mechanisms’ (i.e., the Clean Devel opment
Mechanism, Joint ImplementationandArticle 17
emissonstrading).

Having determined this“ capwithinacap,” the
government must then determineallocationsof EUAS
tothe sectorssubject tothe EU ETS. Finally, the
government must allocate EUAsto each of the
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regulated install ationswithin each sector, while setting
aside someamount for new entrants.

Development and Review of National
Allocation Plans

Though the member stateshave significant discretionin
developing their NAPs, each NAP must meet certain
criteriain order to be approved by the Commission.
Initsdecisionson NAP submissionsto date, the
Commission hasfocused substantialy onfour issues:
(2) the extent to which theamount of EUAsall ocated
by the country’sNAPiscons stent with the country’s
emissionstarget; (2) therequirement that the amount
allocated not exceed the country’ s projected emissions
for 2005-2007; (3) the prohibition against NAPsthat
authorizethe government to make an ex post
adjustment to theallocations; and (4) the extent to
whichtheNAP setsasde EUAsfor new entrants.
(SeeEPRI, The EU Emissions Trading Scheme: Key

| ssuesand Future Outlook (2004)).

EU membersstateshave had difficultiesdevel oping
and gaining approval of their NAPs. Asof January
2005, six member states had won only aconditional
approval for their NAPsand four states, including Italy,
had nolegally effective NAP of any kind.

The Commission a sorgjected Germany’splanin 2004
becauseit would authorize the German government to
makeex post adjustmentsin alocations. The German
governmentischalengingtheCommisson’'s
determinationin the European Court of Justice.

TheUnited Kingdom (UK) dready had aversion of its
NAP approved by the Commissionin July 2004, but it
subsequently sought approval to increasetheamount
of EUAsitwill dlocateinlight of new datasuggesting
that the country’sGHG emissionsleve will behigher
than wasprojected at thetimethat it developed its
origina NAP. InJanuary 2005, the Commission
rejected the UK request. Now, the UK isbringing a
challengeto the European Court of Justice.

In addition, inanother decisonin 2004, the
Commissionregected France sorigina submission.
The Commission determined that France had over-
alocated EUAsand had failed to cover asufficient

number of ingtallations. 1n December 2004, France
won approval for arevised NAPthat allocatesfewer
total alowancesto nearly doublethe number of
ingdlaions

Development of theNAPsalso had led to vigorous
policy debates and contention within the member
sates. Certain German companiesbelievethemselves
to have been unfairly shortchanged by the German
NAP smethodology for determining alocationlevels
and havethreatened to suethe government.

Anoverdl themeintheNAPsisleniency.
Governments appear to belooking at Phasel of the
EU ETSasonly awarm-up. They havebeen
generousintheir dlocationsto install ations subject to
theprogram. Indeed, the Commissionrecently
rejected Poland’sNAPfor alocating unneeded
allowances. Thispattern of leniency hasat least two
implications. First, it meansthat thetrading marketis
“thinner” thanit might beif EUAswerescarcer relative
toemissions. Second, it suggeststhat the EU member
stateswill need toramp up their effortsconsiderably in
thecoming yearsif they are going to comply withtheir
Kyoto Protocol obligations.

Linking to Programs Outside the European
Union

Anoutstandingissuewiththe EU ETSistheextent to
whichit canand will connect with programsoutside the
boundariesof the European Union. Thisconcept of
“linkage” refersto at least four different concepts:

(2) linkage between the EU ET S and the other Kyoto
Protocol “flexiblemechanisms’ (i.e., theClean

Devel opment Mechanism and Joint Implementation),
(2) linkage between the EU ET Strading systemsand
industridized countriesthat haveratified theKyoto
Protocol (i.e., “Annex B” countries), (3) linkage
betweenthe EU ETSand trading systemsin
industridized countriesthat have not ratified the Kyoto
Protocol but may develop trading systems

(i.e., potentialy the United States), (4) linkage
between the EU ET Sand sub-nationa trading systems
inindustridized countriesthat havenot ratified the
Kyoto Protocol (i.e., the Regiona Greenhouse Gas
Initiativeinthe Northeast states of the United States).
(SeeEPRI, supra.)
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TheEU ETSexpressly providesfor thefirst type of
linkageastheresult of the EU “Linking Directive.”
(SeeDirective 2004/101/EC of the European
Parliament and of the Council of Oct. 27, 2004
amending Directive 2003/87/EC establishing ascheme
for GHG emission alowancetrading withinthe
Community, in respect of the Kyoto Protocol’ s project
mechanisms, availableat http://europa.eu.int/scadplus/
leg/enVlvb/128012.htm.) TheLinking Directive specifies
conditionsunder whichfirmssubjecttotheEU ETS
may use Certified Emission Reductions(CERs) from
Clean Devel opment Mechanism (CDM) projectsor
Emission Reduction Units(ERUs) from Joint
Implementation (JI) projectsfor compliance purposes.
For thefirst phaseof theEU ETS, firmsare not
permitted to use ERUsfor compliance. They may use
CERs, except from thefollowing typesof projects.
nuclear power projects; Land Use, Land Use Change,
and Forestry projects; and hydroel ectric projectswith
agenerating capacity greater than 20 megawatts
(MW) that do not meet criteriaset by theWorld
Commission on Dams, theWorld Bank and the
Organization for Economic Cooperation and
Development. The EU plansto review and potentially
modify or removetheserestrictionsfor Phasell of the
ETS.

A question, however, iswhether these project-based
creditswill be availableto meet much of the EU
demand after 2008. TheWorld Bank hasrepeatedly
cautioned that there may belittlemorethantwo years
remaining to make needed investmentsin CDM and Jl
projects. Thelead-time necessary to develop projects
hasprovento bequitelong. Moreimportantly, the
current pace of CDM Executive Board review and
evaluation of projectsbordersonglacial. [Editor’'s
note: seerelated articleon CDM and Jl inthis
newdetter.] Thesefactorshaveledto concernsthat
theremay not be enough projectscertifiedintimeto
lower the costs of compliancefor EU member states.

The second linkage concept entail slinkage between
the EU ETSand trading systemsin other Annex B
countries. Tothisend, active discussionsreportedly
are underway between the EU and Japan and the EU
and Canada. Neither linkage opportunity is
graightforward. Significant uncertaintiesremain about
Japan’sdomestic program for Kyoto compliance.

Moreinformationisavailableabout Canada sevolving
program. The centerpieceisadomestictrading
programfor itsmost significant sourcesof emissons,
referredto as”largefina emitters.” However, the
Canadian government haspledged to establisha
“safety-valve’ pricefor that programat $15/ton CO,
equivalent. Totheextent that the safety-valve
approach of the Canadian program makesthat
program lessstringent thanthe EU ETS Phasel |
program, linkage could be complicated.

Significantly more complicated would belinkagewith
the United States. Of course, thereisnotaU.S.
emissionstrading program at present, so linkageisnot
anissueat that level. Ontheother hand, there
reportedly have been discussionsbetween EU officids
and officialsfrom statesthat are participating inthe
Regiond Greenhouse Gaslnitiative (RGGI). Strictly
from the perspective of compliancewith theKyoto
Protocol, linkagewith the RGGI hasnothing to offer
the EU because emission reductionsfrom acountry
that isnot aparty to the Kyoto Protocol cannot be
used for Kyoto compliance. However, theEU
member states ultimately might determinethat
purchasesof “RGGI alowances’ (or whatever they
may cometo be called) areworthwhilefor the
purposesof building abridgetointerestsinthe United
Statesthat are supportive of mandatory approachesto
climate change policy —even if they somewhat deepen
the EU’ sKyoto compliance burdens.

Conclusion

The European Union'sexperiment with multi-national
GHG emissionstradingisnow underway. Andwith
theentry into force of the Kyoto Protocol, theissues
withtheEU ETSarefar fromacademic. Lawyersfor
companieswith facilitieswithinthe EU will need to pay
closeattentionto policy devel opmentswithinthe

program.

Kyle Danish isa senior associatein the
Washington, D.C., office of Van Ness Feldman,

P.C. From 2001-2003, he was the co-chair of the
predecessor to the Sustainable Devel opment,
Ecosystems, and Climate Change Committee. Kyle
can be contacted at kwd@vnf.com.
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SUMMARY OF STATE AND LOCAL
ACTIONS TO REDUCE GREENHOUSE GAS
EMISSIONS (JULY 2004- JANUARY 2005)

Amy Royden-Bloom

Onaregional basisor ontheir own, statesand
locdities continue apacewithinitiativesto reduce
greenhousegas (GHG) emissions. TheNortheast
states continueto work on developing aregional cap-
and-trade system for GHG emissionsaongwitha
regiona GHG registry, and the West Coast states may
bemovinginthesamedirection. Severa states
embarked upon regulatory initiatives—most notably
Cdifornia, whichwill beregulating GHG emissions
from motor vehiclesand requiring el ectric utilitiesto
includea“GHG adder” when conducting
procurements. Many statesand localitiesrel eased
climate action plans, and severa statesannounced
renewable portfolio standards. Theseand other state
and locd climateactioninthetimeperiod July 2004
through January 2005 are summarizedinthisarticle.

Regional Activities

TheRegiond GHG Initiative (RGGI) isacooperative
effort by nineNortheast and Mid-Atlantic statesto
develop amulti-state GHG cap-and-trade program.
RGGl isinitidly aimed at developing aprogramto
reduce carbon dioxide (CO,) emissionsfromfossil
fuel-fired e ectric generating units 25 megawatts (MW)
and larger in participating states. Theeffort beganin
April 2003 with New York Governor George Pataki
inviting about adozen statesto participatein
discussions. Participantshopeto developamode rule
by May 2005, which would then need to be adopted
by each state. RGGI held anumber of workshopsand
stakeholder meetingsduring thefall of 2004 and winter
of 2005. Seewww.rggi.org.

TheNortheast Statesfor Coordinated Air Use
Management (NESCAUM) continued to developthe
Regiond GHG Registry (RGGR) in collaborationwith
theWorld ResourcesIngtitute and CaliforniaClimate
Action Registry. RGGR will consist of three
components: (1) aRGGI support component —which
could track allowances, creditsand trades under

RGGI, (2) avoluntary GHG reporting component
modeled onthe CdiforniaClimateAction Registry and
(3) amandatory component to support mandatory
reporting requirementsthat areemerginginthe
Northeast states. Theregistry should bedesigned and
ready to begin operation by October 2005 for electric
generating reporters. Seewww.rggr.us.

Onthe other side of the country, in November 2004
governorsof threeWest Coast states— California,
Oregon and Washington —approved 36
recommendationsfor action by their statesto combat
globa warming. Theserecommendationsarepart of
theWest Coast Governors Global Warming Initiative,
which waslaunched in September 2003. Amongthe
recommendationsaredirectivesto: (1) set new targets
for improvement in performancein average annua
statefleet GHG emissions; (2) establishaplanfor the
deployment of e ectrification technologiesat truck
stopsin each state on thel-5 corridor, on the outskirts
of major urban areasand on other mgjor interstate
routes, (3) set god sand implement strategiesand
incentivestoincreaseretail energy salesfrom

renewabl e resourcesby one percent or moreannualy
in each statethrough 2015; (4) adopt energy efficiency
standardsfor eight to 14 products not regul ated by the
federal government for al products sold onthe \West
Coast; and (5) incorporate aggressive energy efficiency
measuresinto updates of state building energy codes,
withagoa of achieving at least 15 percent cumulative
savingsby 2015ineach state. Inaddition, the
governorsagreed to exploremore comprehensive
regional measures, such asadopting stateand regional
goasfor GHG emission reductionsand developinga
market-based carbon alowance program. See
www.ef .org/westcoastclimate/ WCGGWI_Nov_
04%20Report.pdf.

Severa statesand localitieshavea sotakenlega
actionto addressglobal warming [seerelated articlein
thisissuefor further detailg]. 1nJuly 2004, eight states
andthecity of New York filed anuisance suit against
fiveof thelargest eectric utilitiesin the United Statesto
forcethemtoreducetheir GHG emissions. The
lawsuit allegesthat globa warming hasbegunto
changetheclimatein the United States, and continued
GHG emissonsfromtheseutilitieswill lead to global
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warming that will harm public hedth, inundate
coastlines, harm water supplies, harmthe Great L akes,
hurt agriculture and harm ecosystems, forests, fisheries
andwildlife. Theplaintiffsseek an order fromthe
court requiring each utility to capits CO, emissions
and then reduce them by a specified percentage each
year for at least adecade. In November 2004, ten
statesfiled anintervenors' brief to support EPA’'s
determination that it lacksauthority to regulate GHGs
under the CleanAir Act. Thesestatesareintervening
inalawsuit initiated earlier in 2004 by eleven states
and 14 environmental and citizen groups, which sued
EPA to chdlengeitsreection of apetition urging EPA
to regulate GHG emiss onsfrom motor vehiclesunder
the act; EPA rejected the petition becauseit saysit
lacksauthority under the act to regulate GHGs, but
petitionersarguethat the act gives EPA thisauthority.

States and Localities
Regulatory Developments

In September 2004, California sAir ResourcesBoard
(CARB) approved regulationsthat set GHG emission
standardsfor passenger vehiclesbeginning with model
year 2009 vehicles. Accordingto CARB, theaverage
reduction of GHGsfrom new Californiacarsand light
truckswill be about 22 percent in 2012 and about

30 percent in 2016, compared to today’ svehicles.
Theregulationsdo not go into effect until Jan. 1, 2006,
andwill apply to cars(including SUV s) and light-duty
trucks. Theregulationsimplement Assembly Bill 1493,
whichdirected CARB to “ devel op and adopt
regulationsthat achievethemaximumfeasibleand
cost-effectivereduction of [GHG] emissonsfrom
motor vehicles.” Oncetheseregulationsgointo effect
in California, they may be adopted by other states.
Seewww.arb.ca.gov/regact/grnhsgas/isor.pdf.

In September 2004, New Jersey proposed to revise
itsair pollution regulationsto define CO, asanair
pollutant. Aspart of therule proposal, New Jersey
published aformal determinationthat CO, emissions
arerespons blefor significant adverseimpactson
human health and the environment by contributing to
globa warming. Seewww.state.nj.us/cgi-bin/
governor/ninewdineview_article.plAd=2144.

In December 2004, the CdiforniaPublic Utilities
Commission (CPUC) issued an order that requires
Cdliforniautilities—Pecific Gas& Electric, Southern
CdliforniaEdison and San Diego Gas& Electric—to
includeavaueto account for thefinancial risk
associated with GHG emissonswhentheutilities
conduct procurements. The CPUC adopt arange of
valuesfor a“GHG adder” of $8 to $25 per ton, to be
usedintheutilities evauation of foss| generationbids.
According to the order, the GHG vaueisto be added
tothefoss| pricesbidin future procurements of
electricity inorder to develop amore accurate price
comparison betweenfossi|, renewabl e and demand-
Sidebids. Seewww.cpuc.ca.gov/PUBLISHED/
COMMENT_DECISION/41385.htm.

Climate Action Plans

The statesof Maine and Washington released climate
action plans, while stakehol der groupsin Connecticut
and Oregon released recommendationsfor reducing
GHG emissions. Inearly December 2004, Maine
released aplan with 54 recommended actionsfor the
stateto reach its GHG reduction goals—reducing
GHG emissionsto1990 level sby 2010, to 10 percent
bel ow thoselevel sin 2020 and by asufficient amount
to avert thethreat of global warming over thelonger
term. See mai neghg.raabassoci ates.org/final plan.asp.
Inlate December 2004, Washington’sgovernor
announced asuite of measuresto reduce GHG
emissonsinthesate, including adoption of Cdifornia's
tail pipe GHG emission standards, adoption of
renewableand energy-efficiency portfolio requirements
for utilities, adoption of GHG emissionreductiongoas
for thestate, establishment of aGHG emission registry
and establishment of state energy efficiency standards
for 13 products. For thegovernor’sexecutive order
implementing these measuresfor state government, see
www.governor.wa.gov/orders/eoarchive/eo05-01.htm.
L ate December 2004 al so saw an advisory group
convened by Oregon’sgovernor announce 55 policy
recommendationsfor reducing GHG emissonsin
Oregon. Includedintheadvisory group’sreport are
thefollowing reductiontargets. by 2010, “ arrest” the
growth of Oregon’sGHG emissionsand beginto
reduce them; by 2020, reduce emissionsto 10 percent
below 1990 levels; and reduce GHG emissions
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75 percent below 1990 levelsin 2050. To helpreach
thereduction targets, the group said Oregon should
adopt California splanto reduce GHG emissionsfrom
passenger vehicles. Seewww.energy.state.or.us/
climate/Warming/Report/ GWPlan.pdf. 1nJanuary
2005, asteering committee convened by Connecticut’'s
governor submitted adraft of the Connecticut Climate
ChangeA ction Plan 2005 to four committees of the
Connecticut General Assembly for their review and
comment. The plan contains 55 recommended actions
to put Connecticut ontarget to reduce GHG emissions
t0 1990 levelsby 2010 and to 10 percent below 1990
levelsby 2020 and, over thelong-term, achievea

75 percent reduction. Seewww.ctclimatechange.com/
SaeActionPlan.html.

Twolocalitiesreleased climate action plans: Puget
Sound, Washington and San Francisco, California.
San Francisco'splan, released in October 2004,
outlines specific stepsthat local government agencies,
residents and businesses should taketo reduce San
Francisco’sannua CO, emissionsby morethan
2.5milliontonsby 2012 (whichtrandatesinto

20 percent below San Francisco’'s1990 levelsby the
year 2012. Seetemp.sfgov.org/sfenvironment/
aboutus/energy/cap.pdf. Puget Sound’'sClimate
Protection Advisory Committee presented itsfinal
report and recommendationsfor reducing GHG
emissonsintheregion. Itidentifieseight key priority
actionsfor theregionto pursueto reduce emissionsto
1990 levelsinthenext 15 years. Seewww.pscleanair.

org/specprog/globclim/cpsp/pdf/rptfin.pdf.
Renewable Portfolio Standards

Three states adopted renewabl e portfolio standards
(RPS): Colorado, New York and Pennsylvania. In
September 2004, New York’sPublic Service
Commission approved aRPSthat requiresthat

25 percent of eectricity soldin New York be
generated by renewableresourcesby 2013. See
www.dps.state.ny.us/03e0188.htm. On Nov. 2, 2004,
Colorado residents approved Amendment 37, which
requires utilitieswith over 40,000 customersto provide
anincreasing percentageof eectricity from
renewables, reaching 10 percent by 2015. Finally, on
Dec. 7, 2004, Pennsylvania' sgovernor signedinto law

Pennsylvania's Clean Energy Portfolio Standard, which
requiresthat qualified power sourcesprovide

18 percent of Pennsylvania'selectricity by 2020.
Qualified power sourcesincludenot only wind, solar,
coamine methane, small hydropower, geothermal and
biomass, but al so waste coal, demand side
management, large hydropower, municipa solid waste
and cod integrated gasification combined cycle. See
www.state.pa.us/papower/cwplview.asp?A=11& Q
=439442. Thisbringsthetota number of stateswith
RPS'sto 18.

Miscellaneous Developments

In September 2004, North Carolina’'s Division of Air
Qudity (NCDAQ) released areport examining CO,
emission reduction optionsfor coal-fired eectrica
utility boilersand other stationary sources. The CO,
report laysout awiderange of optionsfor North
Caroling, including: (1) taking no action (and smply
reacting to federa mandates) on CO, emissions; (2) a
combination of voluntary and mandatory requirements
to maximizeemissonsreductionswhileminimizing cost
impacts; and (3) settingacap onall GHG emissions
from stationary and transportation sourcesin North
Carolina(thelatter could aso be part of amulti-state
energy and carbon emissionreduction plan). See
dag.state.nc.us/news/leg/co2_csa int_09012004.pdf.
North Carolina slegidation, the Clean Smokestacks
Act, requiresthat NCDAQ makefinad findingsand
recommendations by September 2005.

Amy Royden-Bloomisa senior staff associate at
the Sate and Territorial Air Pollution Program
Administrators (STAPPA) and the Association of
Local Air Pollution Control Officials (ALAPCO).
She also serves as newsletter editor for the
Sustainable Devel opment, Ecosystems and Climate
Change Committee Newsletter. She can be
contacted at aroyden-bloom@4cleanair.org.
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AMERICAN BARASSOCIATION
SECTION OF ENVIRONMENT,
ENERGY, AND RESOURCES

Calendar of Section Events

NNV

Key Environmental Issues in
Region 6

May 26, 2005

Dallas

State-Level Environmental Impact
Assessment

May 30, 2005

Cambridge, Massachusetts
(Cosponsored with the International
Association for Impact Assessment, for
information see www.iaia.org)

Wetlands Law and Regulation
June 8-10, 2005

Washington, D.C.

(Cosponsored with ALI-ABA and ELI,
for information see www.ali-aba.org.)

ABA Annual Meeting
Aug. 4-9, 2005
Chicago

13th Section Fall Meeting
Sept. 21-25, 2005
Nashville, Tennessee

For more information, see the
Section Web site at
http://www.abanet.org/environ
or contact the Section at

(312) 988-5724.

ECOSYSTEMS UPDATE

TheMillennium Ecosystem A ssessment, astudy that
involved morethan 1,300 scientistsfrom 95 countries,
wasreleased inlate March 2005. Theeffort brought
together governments, civil society groups, industry
and indigenous people over afour-year period to
examinethesocia, economic and environmenta
aspectsof ecosystems

Theoverall message of thereport isthat over thelast
50 years, human actionshave depl eted the Earth’'s
natural resources at an unprecedented scaleand rateto
satisfy growing demandsfor food, fresh water, timber,
fiber and fud. Althoughfood productionisup, the
report said, many other benefitsthat humansobtain
from ecosystems are threatened, and some
environmenta changes can produce sudden,
unexpected deteriorationsin water qudity, climateand
hedth.

“Human actionsaredepl eting Earth’snatura capitd,
putting such strain on the environment that the ability of
theplanet’ secosystemsto sustain future generations
canno longer betakenfor granted,” theauthorssaid.
Thestudy warnsthat the depletion of natural
ecosystem serviceswill continueastheworld's

popul ation continuesto grow and economic activity
expandsasmuch assix-fold.

Thereport citeswidespread and growing problems
such asthe collapse of fisheriesin somepartsof the
world because of over-exploitation, the creation of
“dead zones’ around the mouths of somerivers
because of nitrogen runoff from farmsand
environmental degradationinsomedry-land

ecosystems.

“Only by understanding the environment and how it
works, can we makethe necessary decisionsto
protectit,” said U.N. Secretary Genera Kofi Annanin
astatement marking thereport’srelease. “Only by
vauingall our precious natural and human resources,
canwe hopeto build asustainablefuture.”

The 45-member Millennium Assessment board of
directorsaso distributed astatement entitled “Living
Beyond Our Means. Natural Assetsand Human Well-
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Being.” TheMillenniumAssessment Secretariat is
coordinated by the United Nations Environment
Programme (UNEP); itsboard ischaired by Robert
Watson, chief scientist of TheWorld Bank, andA. H.
Zakri, director of the United NationsUniversity’s
Institute of Advanced Studies.

Thetext of theMillennium Ecosystem A ssessment is
availableonlineat www.millenniumassessment.org.

SUSTAINABILITY SQUIBS

G3 — A new phase of the GRI sustainability
reporting initiative.

Sinceitsinception, the Globa Reporting Initiative
(GRI) hasbeen committed to aprocess of continuous
improvement driven by theinsightsand experiences of
gtakeholdersfamiliar withthesustainability reporting
Guidelinesand other GRI reporting framework
components. Following a“ structured feedback
process,” thethird generation of GRI Guiddines (built
on prior versionsissued in 2000 and 2002) isduefor
releasein mid-2006.

GRI hasnamed the process“ G3” not only asa
referenceto thethird generation of Guidelines, but so
toreflect itsthreekey components:

GuidelinesInnovations: focusing on updating and
improving indicators, the gpplication of the Guidelines
and linkageswith other CSR toolsand financia
markets.

Digita Solutions: Thedevel opment of atechnology
platformfor use of the GRI Guiddinesand resulting
sugtainability reports.

Education and A ccreditation: the devel opment of
educationa support, such astutorialsand seminars,
around the context and application of principlesand
indicators.

TheG3initiativewill seek toincreasethe sophistication
of theexisting GRI reporting framework, and will

attempt to reframethe GRI businessmodel to become
asdlf-sustaining organi zation through technol ogy-
supported Guiddinesand related services.

For moreinformation on GRI’sG3, including the

establishment of anew performance metricsadvisory
group, see: www.globalreporting.org/G3/.

UPCOMING SUSTAINABILITY EVENTS

June 10, 2005

Bdtimore, Maryland

ABA Standing Committeeon Environmenta Law
33rd National Spring Conference onthe Environment
“Financid Ingtitutions, Corporate Stewardship, and
Sustainable Devel opment: Driversfor the Evolution of
U.S. Environmental Lawsand Practice”
www.abanet,org/publicserv/environmental/

June 13-15, 2005

New York, New York

The Conference Board

“Businessand Sugtainability: ThePromiseand
Challengeof Sustainable Development”
www.conference-board.org/sustainability.htm

ABA Section of Environment, Energy,
and Resources

EDUCATIONAL
PROGRAMMING

Learn about upcoming programs,
teleconferences and brownbags
at:

http://www.abanet.org/environ/
calendar/2003/home.html
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