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PRIVACY AND INFORMATION SECURITY

Privacy Versus Freedom of Speech:
Telemarketing and Government’s
Ability to Limit It

By Sean R. Gallagher and Marianne N. Hallinan

Editors’ Note:

The authors represented several of the
telemarketers in the Tenth Circuit case dis-
cussed in this article. However, the views
expressed herein are not necessarily the
views of any party to that litigation. The
Colorado Lawyer includes the article in
this special issue because the topic is time-
ly and of widespread interest. Watch for
updates on this case in a future issue of
The Colorado Lawyer.

In recent decades, telemarketers have
become one of the most vilified groups in
American society. Politicians and bureau-
crats, quick to recognize this groundswell,
championed their constituents’ desire to
reduce or avoid the interruptions created
by telemarketing calls into the home by
enacting do-not-call laws. As a result, Colo-
radans are now able to place their tele-
phone number on one of two do-not-call
lists, one administered and enforced by
the state of Colorado, and the other
through the joint efforts of two federal
agencies, the Federal Trade Commission
(“FTC”) and the Federal Communications
Commission (“FCC”).1

Individuals who place their telephone
numbers on one of these lists can prevent
certain groups of telemarketers, predeter-
mined by the governmental body in
charge of each respective list, from calling
their homes. However, both the state and
federal do-not-call laws contain numerous
exceptions, thus creating a patchwork of
who may speak and who may not. The ex-
istence of such a patchwork has formed
the basis for the constitutional challenges
by the telemarketers to both the state and
federal do-not-call rules. This article ex-
amines the challenges brought to the fed-
eral rules.

Businesses whose lifeblood is directly
correlated with their ability to sell goods
and services via the telephone filed two
lawsuits in Colorado challenging the con-
stitutionality of the federal do-not-call reg-
istry—one suit in federal district court
challenging the FTC’s do-not-call rules
and the other in the Tenth Circuit Court
of Appeals challenging the do-not-call
rules adopted by the FCC.2 These law-
suits, together with the do-not-call regula-
tions they challenge, have sparked one of
the most interesting legal and policy de-
bates over the last few years.

On one side of this debate are business-
es that have grown and flourished as a re-
sult of their ability to inexpensively con-
nect with potential consumers via the

telephone by exercising their right to en-
gage in commercial speech. On the other
side are consumers, who, as more busi-
nesses capitalize on the efficient use of the
marketing dollar through telemarketing,
have grown weary of the frequent tele-
phone rings that interrupt their dinners
or favorite television programs. The con-
sumers’ right to privacy versus the busi-
nesses’ right to free speech—between the
two, which interest should prevail?
Unfortunately, the question is more
complex than it appears at first blush.
Businesses bringing these legal chal-
lenges have never questioned the individ-
ual homeowners’ right to privacy and at-
tendant right to determine when and who
may reach into their homes via the tele-
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phone. Instead, the current debate rests
squarely on whether and in what manner
the government may step into the mix,
such as when a government enacts do-
not-call legislation in forms recently
adopted by the FTC and FCC. Such laws
necessarily restrict businesses’ right to
commercial free speech in favor of the
consumers’ right to privacy and make cer-
tain value judgments about what types of
speech should be allowed into the home
via telephone solicitations.

This article examines the arguments
raised by both sides in the debate. It be-
gins with an overview of some of the bene-
fits that may be realized by telemarketing
and the effect of the provisions establish-
ing the national registry. It then evaluates
the arguments on either side as to wheth-
er this registry infringes on the free
speech rights of telemarketers, and details
the course of the telemarketers’ legal chal-
lenges. It concludes with some observa-
tions on what may lie ahead for the tele-
marketers’ challenges.

Benefits of Telemarketing

Many different organizations, including
businesses, charities, religious groups, and
political parties, generate revenue by call-
ing individuals at home and soliciting
purchases and donations. This marketing
approach, commonly called telemarket-
ing, also provides significant benefits to
the U.S. economy. First and foremost, tele-
marketing is a cost-effective way for legit-
imate businesses to reach potential con-
sumers, and these cost efficiencies have
far-reaching effects. Cheaper marketing
costs can be passed onto the consumer in
the form of lower prices for goods and
services. In turn, the lower cost of teleser-
vices when compared to other forms of
marketing, such as commercial advertise-
ments, enables smaller businesses to com-
pete with larger providers of goods and
services.

Indeed, among the comments provided
to the FTC when it began considering do-
not-call regulations were observations
that the proposed regulations would lim-
it competition in the market and, as a re-
sult, increase the prices of goods and serv-
ices.? Because telemarketing helps new
entrants make inroads to their rivals’ cus-
tomer base, consumers benefit through in-
creased choices and lower prices. In many
instances, telemarketing is the only feasi-
ble option for businesses to distribute a
new product or service, as these startups
must compete with much larger compa-

nies on a daily basis for consumer atten-
tion and dollars.

In addition to its significance as a busi-
ness tool and its role in fostering competi-
tion, telemarketing plays a substantial role
in supporting the U.S. economy, as a mul-
titude of businesses generate sales and ap-
pointments by phone. In fact, business-to-
consumer telemarketing is one of the
fastest growing industries in America. Pri-
or to implementation of the government’s
do-not-call registry, it was the country’s sin-
gle largest direct marketing system, ac-
counting for 34.6 percent of total direct
marketing sales,* and, in 2003, generating
$275 billion in annual revenues.’

Not only do the sales generated through
telemarketing bolster economic output,
but telemarketing also expands the econo-
my through the countless jobs it creates.
Prior to the FTC’s do-not-call registry tak-
ing effect on October 1, 2003, telemarket-
ing provided employment to more than
5.4 million individuals, many of whom
needed to maintain flexible schedules.®
The nature of telemarketing offers ideal
employment opportunities for single
mothers, disabled individuals, and work-
ing students. Evidence before the FTC pri-
or to finalizing its do-not-call registry re-
flects that 60 percent of teleservices sales
representatives are women, 25 percent
are working mothers, 33 percent are mi-
norities, 5 percent are disabled, and 10
percent were reported to be immediately
off welfare.”

Evidence of the possible negative im-
pact of a national registry on such work-
ers and on the economy generally was be-
fore both agencies prior to finalizing their
rules.® Given the important economic ben-
efits created by telemarketing, it is likely
that do-not-call regulations will result in
a negative economic impact on many
facets of the U.S. economy:.

Means Available to
Consumers to Guard

Privacy

Given these far-reaching effects, the
telemarketing industry has argued that
any governmental decision to referee the
conflict between individuals’ right to pri-
vacy and the right to commercial free
speech must take into account the means
available to consumers who want to limit
the number of telephone solicitations into
the home. Telemarketers argue that nu-
merous methods exist whereby con-
sumers can determine which types of tele-
phone solicitations to receive. These in-
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clude company-specific do-not-call lists
and various technological services and de-
vices by which consumers can select the
types of calls they wish to receive and
those they wish to block.

Since the early 1990s, individuals have
been able to request that a telemarketer
place their numbers on a company-specif-
ic do-not-call list mandated by the FCC
and FTC.? After that initial request, the
telemarketer may not call that individ-
ual’s number for a ten-year period. Not
only does making such a company-specific
do-not-call request prevent that solicitor
from calling the individual again, but af-
ter the number is removed from the list, if
the list is sold to any other organizations,
the individual’s number may not be
passed on via sale of the business’s calling
List.

Rules adopted by both the FCC and
FTC in the 1990s regulating telemarket-
ing provided for company-specific do-not-
call lists.!® The FCC concluded that the
company-specific approach balanced the
desire by telephone subscribers to avoid
unwanted calls with “the interests of tele-
marketers in maintaining useful and re-
sponsible business practices and of con-
sumers who do wish to receive solicita-
tions.” 11

At the time that the FCC and FTC
adopted the company specific do-not-call
rules in the 1990s, technological advances
to protect consumer privacy were few. To-
day, however, myriad technological solu-
tions exist to prevent interruptions in the
home by unwanted phone calls. For exam-
ple, consumers can purchase at a local
electronics store or from their telephone
company devices or services whose pur-
pose is to prevent calls from all solici-
tors—whether they are political, charita-
ble, or commercial in nature—or to allow
the consumers to choose among the types
of solicitations they will answer.!

The costs of these services through the
telephone company vary depending on lo-
cation, but are generally available for be-
tween $5 and $10 per month. Call-block-
ing or selection devices are available for a
slightly higher, but one-time cost of be-
tween $20 and $120. With these devices,
consumers can avoid unwanted solicita-
tions without the need for government in-
tervention.

The Federal Do-Not-Call

Regulations
On January 30, 2002, the FTC, sua
sponte, issued a Notice of Proposed Rule-
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making proposing a number of revisions
to its Telemarketing Sales Rule (“TSR”),
including the creation of a national do-
not-call registry. On December 18, 2002,
the FTC held a press conference at which
Chairman Timothy K. Muris stated,
among other things, that he was that day
fulfilling his October 2001 promise to cre-
ate a national do-not-call registry.!3 At
that conference, Chairman Muris an-
nounced that the FTC would soon be issu-
ing its Statement of Basis and Purpose
and an Amended TSR that would imple-
ment the national do-not-call registry.

The FTC’s enabling statute, the Tele-

marketing and Consumer Fraud and
Abuse Prevention Act (“Telemarketing
Act”),'® does not expressly authorize the
FTC to issue do-not-call regulations. In-
stead, the Telemarketing Act was adopted
by Congress to target “unscrupulous” tele-
marketing activities “from which no one
benefits but the perpetrator,”’'6 and directs
the FTC to “prescribe rules prohibiting
deceptive telemarketing acts or practices
and other abusive telemarketing acts or
practices.”!” In the original version of the
TSR adopted on August 16, 1995, the FTC
limited its reach to fraudulent and abu-
sive telemarketing practices by, among
other things:

1) imposing basic disclosure require-
ments upon telemarketing;

2) prohibiting credit-card laundering;

3) regulating offers to repair or secure
credit or to obtain refunds;

4) prohibiting threatening calls and
those made repetitively or continu-
ously with the intent to annoy, abuse,
or harass;

5) limiting the time of day during which
telemarketing calls may be made;
and

6) requiring companies to maintain and
adhere to a list of consumers who in-
dicate they wish not to receive tele-
marketing calls from that company.'®

The FTC’s Amended TSR
Notwithstanding its decision in 1992
not to adopt a national do-not-call registry,
and making good on Chairman Muris’s
promise, the FTC promulgated an amend-
ed TSR (“Amended TSR”), creating such a
registry in January 2003. The rules adopt-
ed by the FTC require that covered enti-
ties and individuals remove from, or
scrub, their telemarketing lists the names
of any individuals who have signed up for
the FTC’s registry. 1° The Amended TSR
makes it “an abusive telemarketing act or
practice” for a telemarketer to “initiate

any outbound telephone call to a person”
when “that person’s telephone number is
on the ‘do-not-call registry.’”2° Moreover,
the Amended TSR defines a single unso-
licited call to a telephone number of the
do-not-call registry as “a pattern of unso-
licited telephone calls which the reason-
able consumer would consider coercive or
abusive.”?!

There are numerous exceptions and ju-
risdictional limitations to the Amended
TSR, however, that limit its practical ef-
fect in ways that have not been quantified
by the FTC.22 For example, due to the lim-
its on the FTC’s jurisdiction, the Amend-
ed TSR does not cover telemarketing by
non-profit entities, banks, savings associ-
ations, federal credit unions, regulated
common carriers, and insurance compa-
nies. Therefore, these industries are not
required to comply with the FTC’s do-not-
call regulations.?

Moreover, the Amended TSR expressly
exempts from compliance calls made on
behalf of political parties, campaigns, or
candidates.2* Calls by charities also are
exempt, unless they employ professional
call centers, whereupon they are subject
to the company-specific do-not-call rules.
These rules require companies and pro-
fessional call centers making calls on be-
half of charitable organizations to: (1)
maintain a list of individuals who have
expressly requested that the entity re-
frain from calling in the future; and (2)
comply with that request for a ten-year
period.? Finally, the Amended TSR per-
mits calls by entities having an estab-
lished business relationship with the
called party that arises out of a consum-
er’s purchase, rental, or lease of a seller’s
goods or services, or some financial trans-
action between them, within the eighteen
months preceding the call.?

As a result of these carve-outs, individ-
uals who have signed up for the FTC’s do-
not-call registry nevertheless can still re-
ceive calls from banks, insurance compa-
nies, and other non-covered entities. Not
only do callers who signed up for the reg-
istry continue to receive calls, but also
they have no ability to exercise any dis-
cretion among the types of calls that con-
tinue to come in. In large part due to
these numerous exemptions distinguish-
ing among different types of callers and
the limitations that the Amended TSR
imposes on commercial free speech, a
group of telemarketers filed a lawsuit in
the federal district court for the District of
Colorado on January 29, 2003, asking the
court to rule on the constitutionality of the

FTC’s regulations.?” The course of this law-
suit is discussed below.

The FCC’s National Registry

At the time the telemarketers’ lawsuit
against the FTC was filed in early 2003,
the FCC was also considering imposing
its own national do-not-call registry. Un-
like the FTC, the FCC’s enabling statute,
the Telephone Consumer Protection Act of
1991 (“T'CPA”),28 authorized the FCC to
regulate various non-fraudulent telemar-
keting activities. These activities included
imposing do-not-call requirements in cer-
tain circumstances, provided that the
agency give due consideration to the
weighty issues associated with limiting
commercial free speech. Specifically, the
TCPA required the FCC to consider in
any rule-making proceeding in which do-
not-call regulations were proposed “the
need to protect residential telephone sub-
scribers’ privacy rights to avoid receiving
telephone solicitations to which they ob-
ject,” and charged it with ensuring that
the TCPA regulations maintain an appro-
priate balance between commercial inter-
est and privacy concerns.?

As with the FTC, the FCC also exam-
ined the issue in 1992 and decided not to
implement a national registry, but instead
implemented company-specific do-not-call
lists as the most appropriate balance be-
tween consumers’ rights to privacy and
the individuals’ and entities’ right to free
speech.?? As the FCC recognized, a do-not-
call list would not help telephone sub-
scribers who “would like to maintain their
ability to choose among those telemar-
keters from whom they do and do not
wish to hear.”3! Such a registry also would
disappoint those wishing to block every
call because they “would still receive calls
from exempted businesses or organiza-
tions.”3?

In 2002, the FCC revisited these rules
when it adopted a notice of proposed rule-
making. By this time, individuals were
better able than ever before to prevent un-
wanted calls into their homes without
government intervention via technologi-
cal improvements.?® While the FCC had
observed during the 1992 rulemaking
that there were concerns about the inef-
fectiveness of any national registry in ef-
fecting consumer choice and stopping all
calls into the home,3* the FCC neverthe-
less chose to adopt a national do-not-call
registry.

As with the FTC’s rules, the FCC rules
contain numerous exemptions, resulting
in solicitations via the telephone that
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reach individuals who want to block all
calls. Also, as with the FTC’s do-not-call
rules, the FCC rules exempt charities,
politicians, and those with an established
business relationship from compliance
with the national do-not-call registry. In-
dividuals who want to block some but not
all calls from commercial telemarketers or
who want to block calls from charities and
political organizations are unable to ac-
complish that via the registry. Instead,
critics contend that consumers who add
their names to the registry actually sign
on for a list of calls predetermined by the
government, without regard to their indi-
vidual preferences.

Legal Arguments in the

Do-Not-Call Debate

The necessary effect of the national do-
not-call registry administered by the FTC
and FCC is to restrict commercial speech
that is protected by the First Amendment.
Neither side of the issue disputes this ba-
sic fact. However, the federal government
and the businesses challenging the reg-
istry disagree about whether this particu-
lar restriction on speech is constitutional-
ly permissible.

Under the test established in the 1980
case of Central Hudson Gas & Electric
Corp. v. Public Service Commission of
New York® to determine whether com-
mercial speech restrictions are permissi-
ble, the government must prove each of
the following: (1) the government has a
substantial interest in supporting the
adoption of the particular restriction; (2)
the proposed restriction will materially
advance that interest; and (3) the restric-
tions on speech are “not more extensive
than is necessary to serve [the asserted]
interest.”3¢ Businesses subject to the reg-
istry argued in their challenge that the
government has failed to meet its burden
with respect to any of Central Hudson’s
test elements. Each of these elements is
discussed in more detail below.

Government’s Substantial
Interest in Adoption of a
Registry

The plaintiffs in the telemarketing cas-
es acknowledge that government has a
generalized interest in protecting the resi-
dential privacy of its citizens. However,
they argue that the FTC and FCC have a
constitutional obligation to articulate and
justify the government’s interest and that
these agencies have failed to meet that
burden. As explained in 1999 by the Tenth

Circuit in U.S. West v. FCC, “the govern-
ment cannot satisfy [this] prong of the
Central Hudson test by merely asserting
a broad interest in privacy.”3” Because the
concept of privacy is “multi-faceted” and
protecting privacy in the abstract can im-
pose “real costs on society” (such as lost
jobs, higher prices, and decreased compe-
tition that flow from implementation of a
national do-not-call list), “privacy may on-
ly constitute a substantial state interest if
the government specifically articulates
and properly justifies it.”38

In the telemarketing cases, the FTC
and FCC asserted a broad interest in resi-
dential privacy as the basis for their re-
spective decisions to establish a national
registry, without delineating expressly
what privacy interest is violated by un-
wanted telephone solicitations into the
home. Based on the administrative rec-
ords, the notion of privacy the government
acted to protect is a freedom from the an-
noyance of receiving telephone solicita-
tions in the home.

This notion of privacy, however, is
markedly different than the variants of
privacy, including freedom from unrea-
sonable search and seizure, public expo-
sure of private facts, and intrusion or in-
vasion of solitude, that have historically
been recognized by the courts.?® Although
the specific privacy interest of invasion of
solitude seems, on its face, most closely
aligned with the notion of privacy protect-
ed by the government, privacy actions
concerning invasion of solitude “normally
involve[] some physical, not merely psy-
chological, incursion into one’s privacy.”4°

The notion of privacy the government
seeks to protect via the registry is most
closely equated with freedom from annoy-
ances in the home. However, this type of
interest has been deemed insufficient to
justify other limitations on commercial
speech that have been challenged in the
courts. For example, in Consolidated Edi-
son Co. of New York v. Public Service Com-
mission of New York,*! the U.S. Supreme
Court struck down a state restriction on
including inserts in utility bills that ad-
dressed controversial issues of public poli-
cy. Although the state court of appeals up-
held the ban based on its finding that the
inserts “intruded upon individual priva-
cy,” the U.S. Supreme Court disagreed,
finding that even though the inserts “may
offend the sensibilities of some consum-
ers,” the ability of government

to shut off discourse solely to protect

others from hearing it [is] dependent

upon a showing that substantial priva-

70 / The Colorado Lawyer / October 2004 / Vol. 33, No. 10

cy interests are being invaded in an es-

sentially intolerable manner.*?

In another U.S. Supreme Court case,
where the government’s regulations block
some solicitation calls but not others, the
Court found it is particularly difficult for
the government to establish a substantial
interest in privacy because its policies are
“decidedly equivocal” with respect to its
protection of consumer privacy.*® For
these reasons, among others, the telemar-
keters argued that the FTC’s and FCC’s
generalized assertion in protecting priva-
cy was inadequate.

Registry Materially Advancing
The Privacy Interest

In order to satisfy the requirements of
Ceniral Hudson’s tests, the FTC and FCC
have argued that the jointly administered
do-not-call registry will materially ad-
vance the government’s stated interest in
protecting residential privacy. However,
the telemarketers counter that registry
subscribers will continue to receive calls
from charitable and religious organiza-
tions, political parties and candidates, as
well as from businesses with which the
subscribers have an established business
relationship, such as their credit-card and
telephone companies. Thus, they argue,
residential privacy will continue to be
pierced by calls from such entities. Such
inconsistent regulation among callers
could render suspect the registry’s ability
to materially advance consumer privacy.

Courts have repeatedly struck down
government regulations when, due to an
uneven regulation of the problem, the reg-
ulations failed to advance the govern-
ment’s stated interest. For example, in the
cases of Rubin v. Coors Brewing Co.** and
Greater New Orleans Broadcasting Ass’n
v. U.S.,* the critical fact in determining
that the government’s chosen means did
not advance its stated interest in restrict-
ing commercial speech was that the gov-
ernment limited some, but not all, of the
speech that resulted in the problem the
government was attempting to address.
In the telemarketing cases, the telemar-
keters have argued that because the fed-
eral agencies responsible for administer-
ing the do-not-call registry have chosen to
exempt some callers, calls that are let
through can be equally, if not more, an-
noying than the calls that are blocked by
the registry.*6

The government counters, citing U.S. v.
Edge Broadcasting Co.*" for the proposi-
tion that every telemarketing call that is
prevented by the do-not-call registry au-
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tomatically furthers the government’s in-
terest in guarding residential privacy. The
telemarketers have sought to limit the
holding of Edge Broadcasting to its specif-
ic context. They argue that the ban on lot-
tery advertising at issue in Edge Broad-
casting helped non-lottery states advance
their interest in enforcing their laws. This
reasoning, they argue, would not neces-
sarily apply in the do-not-call context, as
the activity underlying the restricted
speech, namely telemarketing, is not itself
illegal.

The telemarketers argue that this one-
bite-at-a time approach to addressing a
problem has been rejected by the U.S.
Supreme Court in situations where the
restriction bore no relation to govern-
ment’s purported interest in privacy. For
example, in the 1980 case of Village of
Schamburg v. Citizens for Better Environ-
ment,*8 the Court struck down an ordi-
nance that restricted how much money a
charity could devote to administrative
costs, reasoning that there was no connec-
tion behind the privacy interest asserted
by the government as the rationale for the
ordinance and the percentage limit. In
this case, it noted that “house-holders are
equally disturbed by solicitation on behalf
of organizations satisfying the 75-percent
requirement as they are by solicitation on
behalf of other organizations,” and con-
cluded that the government’s showing
was deficient where “[t]he 75-percent re-
quirement protects privacy only by reduc-
ing the total number of solicitors, as would
any prohibition on solicitation.”*®

This same reasoning could be used to
apply to the exemptions from the registry.
The ring of the telephone could be seen as
equally invasive whether the caller is call-
ing on behalf of a Senate campaign, a po-
lice officer’s association, or a long-distance
telephone company. Therefore, as the or-
dinance struck down in Schaumburg, the
do-not-call regulations may be held by the
U.S. Supreme Court not to satisfy the
Central Hudson requirement that they
materially advance the government’s
stated interest in privacy.

In addition to the inconsistent regula-
tions among types of speakers and con-
tent of speech, the telemarketers have ar-
gued that the registry may not material-
ly advance the government’s interest in
consumer privacy because the registry
supplants rather than respects individual
preferences for what types of commercial
messages they wish to receive. Conse-
quently, they argue that the registry may
be seen as both under- and over-inclusive

with respect to its ability to meet the gov-
ernment’s stated privacy interest.

An individual’s choice to subscribe to
the registry is an all-or-nothing choice—
either the individual must accept the pre-
determined list of callers (with its numer-
ous exceptions) that are not permitted to
call registry subscribers or the individual
must decline to block any calls at all. Indi-
viduals who choose to block only certain
types of commercial telemarketing calls or
who want to block calls from charities and
political organizations are unable to do so
via the registry. Thus, the registry is un-
der-inclusive in that, for these subscribers,
the registry fails to protect an individual
from all undesired solicitations.

The registry also can be seen as over-in-
clusive. Some individuals may accept the
blocking of calls chosen by the govern-
ment so as to obtain the benefits of the
registry with respect to calls the individ-
ual really wants to avoid. These individu-
als, therefore, will tolerate the blocking of
some calls the individual would otherwise
accept in order to achieve the blocking of
specific undesired calls.>°

The danger of the over-inclusiveness in
the registry’s operation has been acknowl-
edged by the government, as the FTC de-
cided not to subject charitable solicitations
to the rigors of the national registry. In the
FTC regulations, the FTC noted

concerns that subjecting charitable so-

licitation telemarketing . . . to national

“do-not-call” registry requirements may

sweep too broadly, because it could, for

example, prompt some consumers to ac-
cept the blocking of charitable solicita-
tion calls that they would not mind re-
ceiving, as an undesired but unavoid-
able side effect.5!
The government may not have realized
that this danger also could impact some
types of commercial telemarketing calls.

The government argued in the telemar-
keting litigation that the choice to sign up
for the list is the consumers’ and, there-
fore, the registry is constitutional. The
government has relied in large part on a
case decided by the U.S. Supreme Court
long before telemarketing in its present
form existed, Rowan v. Post Office Dept.5?
In Rowan, the Supreme Court upheld a
regulatory regime in the face of First
Amendment challenges that permitted a
consumer to have his or her name re-
moved from the mailing list of any mailer
who, in the consumer’s view, sent out sex-
ually offensive material. The telemar-
keters contend that this regime, however,
bears more resemblance to the company-

specific do-not-call lists than the national
registry at issue in the current debate.
This is because the Rowan decision is
predicated on the fact that the individual
homeowner was free to choose among the
types of mailings he or she deemed offen-
sive and that discretionary decision to de-
termine the types of mailings to be
banned was not left in the hands of the
government.5?

Registry Not More Extensive
Than Necessary to Serve
Privacy Interest

The final element that the government
has to prove in order to have the do-not-
call registry pass muster under Central
Hudson is that the registry must not be
“more extensive than is necessary to serve
[the asserted] interest.”>* In this regard,
the U.S. Supreme Court has made clear
that “if the Government can achieve its
interest in a manner that does not restrict
commercial speech, or that restricts less
speech, the Government must do so0.”%5
Because there are numerous less restric-
tive measures that give telephone sub-
scribers control over unwanted calls, the
telemarketers argue that the do-not-call
registry failed this final prong of Central
Hudson as well.

Under this prong, any restriction on
commercial speech “must signify a ‘care-
full] calculatlion] [of] the costs and bene-
fits associated with the burden on speech
imposed by its prohibition.”%¢ In U.S.
West, the Tenth Circuit held that the FCC
failed to analyze the adverse impact of its
regulation, which was intended to protect
consumer privacy, or to show that a nar-
rower opt-out strategy would be insuffi-
cient.’” The court held that when the gov-
ernment fails to do that, the regulations
must be invalidated.

With respect to the do-not-call registry,
the telemarketers argue that government
made no effort to assess the adverse im-
pact of its rules on the telemarketing in-
dustry, much less carefully evaluate the
costs and benefits. Additionally, they ar-
gue that the agencies acknowledged that
they lacked information at the time the
regulations were enacted about whether
consumers now have multiple mutually-
reinforcing alternatives to control un-
wanted telephone calls, including the cur-
rent company-specific do-not-call lists and
various forms of consumer services and
electronics. The findings that are con-
tained in the record before the agencies,
the telemarketers contend, show that the
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various less restrictive measures are able
to protect consumer privacy.?®

In the event that the U.S. Supreme
Court grants certiorari on the telemar-
keters’ appeal, such findings may be high-
ly relevant, since “the existence of numer-
ous and obvious less-burdensome alterna-
tives to the restriction on commercial
speech .. .is certainly a relevant consider-
ation in determining whether the it be-
tween means and ends is reasonable”®
Given the Supreme Court’s position that
“[i]f the First Amendment means any-
thing, it means that regulating speech
must be a last—not a first—resort,”%° the
existence of such numerous, less burden-
some options could lead to a conclusion
that the do-not-call registry does not meet
this final prong of Central Hudson.

Status of the Legal Debate

Immediately after the FTC rules ap-
peared in the Federal Register, a consor-
tium of telemarketers filed suit in the U.S.
District Court for the District of Colorado
challenging the constitutionality of the
FTC’s do-not-call rules. The district court
agreed, applying Central Hudson to de-
termine that neither of the interests as-
serted by the government justified creat-
ing the no-call registry.%! Specifically, the
court found that the registry does not le-
gitimately advance the government’s in-
terest in protecting privacy because “un-
wanted calls seeking charitable contribu-
tions are as invasive to [] privacy ... as
unwanted calls from commercial telemar-
keters,”®? and regulations may not distin-
guish between commercial and noncom-
mercial speech if both have the same ef-
fect on the asserted interest.®3

The court dealt similarly with the gov-
ernment’s asserted interest in preventing
“abusive and fraudulent” telemarketing
practices, finding “there is no evidence in
the administrative record or before this
court that abusive and fraudulent tele-
marketing practices are more often insti-
gated by commercial telemarketers than
by charitable telemarketers.”* The dis-
trict court later denied the FTC’s request
for a stay, again rejecting the FTC’s asser-
tion that its interest in preventing “abu-
sive telemarketing practices” justified the
do-not-call registry, and explaining “the
FTC has gathered no evidence” regarding
whether commercial telemarketers are
more likely than noncommercial telemar-
keters to ignore company-specific “do-not-
call” requests.

Within days, the FTC appealed the de-
cision to the Tenth Circuit, which com-

bined the FTC’s appeal with that court’s
review of the FCC do-not-call registry. In
early 2004, the Tenth Circuit issued a de-
cision that overturned the district court’s
decision and declared that neither the
FTC’s nor FCC’s rules violated the First
Amendment.® The court held that, under
Central Hudson, the interest in protect-
ing individual privacy and preventing
telemarketing abuse justified the new
rules.

The Tenth Circuit rejected the district
court’s reading of City of Cincinnati v. Dis-
covery Network, Inc.5” and held it is imma-
terial whether exempt noncommercial
speech affects privacy in the same way as
the commercial speech banned by the
rules. The court reasoned that Discovery
Network merely held that “a regulation
that has only minimal impact on the iden-
tified problem cannot be saved simply be-
cause it targets commercial speech,” and
“so long as a commercial speech regula-
tion materially furthers its objectives, un-
derinclusiveness is not fatal.”®8

Thus, as of September 2004, both the
FTC and FCC rules have been held con-
stitutional. However, the telemarketers
have filed a petition for certiorari with the
U.S. Supreme Court, and observers are
watching closely to see what the Court de-
cides to do. If the Supreme Court decides
not to hear the case, politicians may feel
emboldened to regulate commercial
speech in other ways, such as by expand-
ing the do-not-call registry to other forms
of speech, including fax and e-mail com-
munications. If the Supreme Court de-
cides to grant certiorari, any opinion it
renders will likely determine the level of
protection that commercial speech re-
ceives for years to come, and might strike
a better balance between the competing
interests of commercial speech and indi-
vidual privacy.

Conclusion

The telemarketers’ challenges to the
FTC and FCC rules that created a nation-
al do-not-call registry have focused na-
tional attention on whether and in what
manner the government may restrict
what is presumed to be “unwanted
speech.” The cases have pitted important,
but often competing, public interests
against each other, namely a business’s
right to engage in commercial speech ver-
sus the consumer’s right to privacy. Al-
though the cases challenging the do-not-
call rules are the first cases to have perco-
lated up to the federal courts of appeal
involving these competing interests, oth-
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er government regulations limiting solic-
itation by fax and by “spam” e-mail trig-
ger the same sort of analysis.®

The question of whether the telemar-
keters’ challenge discussed in this article
will be resolved in the U.S. Supreme
Court has yet to be decided. What does
seem clear, however, is that the responsi-
bility for prioritizing these often-compet-
ing constitutional rights will, at some
point, ultimately fall on the shoulders of
the U.S. Supreme Court.
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