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New German foreign trade laws
could hit defence sector investment

FOR some time, companies in the German
defence sector have enjoyed an increase in
investor interest. In July 2004, the interest
from foreign investors brought about a change
in German legislation. The Foreign Trade and
Payments Act (Auflenwirtschaftsgesetz —
AWG) and the Foreign Trade and Payments
Regulation (Auflenwirtschaftsverordnung —
AWYV) now include a provision that states that
the acquisition of a German armament com-
pany by a foreign investor has to be notified
and can be prohibited.

However, this was not really surprising
given that the provision is applicable only to
the acquisition of weapons manufacrurers.

Producers of so-called dual-use goods
are, for the first time, subject to the notice
requirement and to the veto option. Fur-
thermore, the German government dem-
onstrated its ability to intervene in any sales
processes, blurring the existing distinction
between security and industrial policy.

Notice and veto — legal procedure

According to German foreign trade law, the
acquisition of more than 25 per cent of the
voting rights in a German company produc-
ing armaments, ammunition or cryptographic
programmes has to be reported to the Federal
Ministry of Economics and Labour,

Since September 2005, the acquisition of
shares in a company producing engines and
gear systems for powering tanks is also
subject to this notice requirement (Sections 7
of the AWG and 52 of the AWV).

The Federal Ministry of Economics and
Labour can prohibit the acquisition during a
one-month period after receipt of the notice
if such an acquisition is against the essential
security interests of Germany.

Any prohibitions will always be preceded by
co-ordination between the affected ministries.
A suit may then be filed against the pro-
hibition by the affected parties before the
administrative court. While the courts usually

offer considerable scope of evaluation to the
German government for assessing national
security interests, they do monitor whether
the main procedural principles have been
observed and whether the veto decision was
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influenced by issues outside national security
— for example, employment issues.

If an intended acquisition is wrongfully
prohibited, the affected party might be ent-
itled to damages from the German govern-
ment subject to the German legal concept
of liability of public authorities and officials
(Staatshaftungsgrundsitze).

EU legal guidelines also have to be obs-
erved. Although the EC Treary conrtains a uni-
versal exception for the defence and security
interests of the Member States (Article 206 of
the EC Treaty), its scope is unclear. Efforts are
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being made within the EU to ensure that these
areas also become subject to the regulations of
the Common Market. The EU Commission,
for example, has for a long time criticised
French plans to establish an even more exten-
sive regulation in order to protect French
strategic industries from foreign takeovers.

Investment problems

For foreign investors, and also for German
companies in which non-resident companies
have at least a 25 per cent share, there are
uncertainties with regard to acquiring shares in
(German companies within the defence sector.

These uncertainties stem from two sources,
Firstly, in addition to the prohibition currently
in force, further prohibition options may be
introduced at any time. This would mean that
an acquisition may be art risk of being veroed
not only if a target company manufactures
armaments in a broad sense, but also if a com-
pany produces dual-use goods only.

In order to ensure more secure options
for the proposed transaction, non-resident
investors should make enquiries with the
(German government as to the political imp-
lications of the acquisition.

Secondly, insecurity also results from pre-
vious experience of the application process in
relation to existing provisions. In contrast with
the original intention of the German foreign
trade law, which explicitly permits such restric-
tions In order to protect “substantial security
mterests”, the German government has so far
not only been guided by interests relating to
security policy but also by those relating to the
labour market and industrial policy.

Conclusion

For foreign investors, the acquisition of
German companies in the defence or arm-
ament supply sector is subject to extensive
restrictions. To a certain degree, these
restrictions are politically motivated and
may even be extended to the proposed
transaction during the negotiations. This
is also the case for investments made in
German companies already controlled by
non-domestic shareholders.

Conversely, the search for investors is made
more difficult for German companies in the
affected industries. |
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