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PREFACE

Getting the Deal Through is delighted to publish the first edition of 
M&A Litigation, which is available in print, as an e-book and online at 
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. 

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to William M Regan, Jon M 
Talotta and Ryan M Philp of Hogan Lovells US LLP, the contributing 
editors, for their assistance in devising and editing this volume.

London
May 2018

Preface
M&A Litigation 2018
First edition
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Introduction
William M Regan, Jon M Talotta and Ryan M Philp
Hogan Lovells US LLP

M&A transactions typically are transformational corporate events. 
From comparatively small private company transactions involving 
tens of millions of US dollars, to the largest multinational public com-
pany deals worth more than US$100 billion, the purchase or sale of 
any company involves significant risks and many uncertainties. M&A 
transactions impact the participants – directors, officers, employees, 
stockholders, creditors and customers – at every level of the corporate 
enterprise. And even the most strategic and well-planned M&A trans-
actions sometimes fail to deliver the economic benefits that the parties 
anticipated at signing. These factors individually and collectively make 
M&A transactions ripe for litigation.

M&A litigation also raises many important policy issues, rang-
ing from the appropriate role of corporate directors and stockholders 
both in making business decisions and in pursuing internal corporate 
misconduct, to the enforceability of contract provisions allocating 
various risks in connection with private company deals. The individual 
chapters that follow this introduction summarise how key jurisdictions 
around the world address these policy issues, and the extent to which 
they permit, encourage or limit M&A litigation. A survey of these chap-
ters reveals a number of significant similarities, but also a number of 
important differences.

Common themes in global M&A litigation
Across common law and code law countries, there are a number of 
striking similarities with respect to how different jurisdictions address 
M&A litigation issues. For example, nearly every country addressed in 
this book expressly or impliedly embraces some form of what in the 
US is called the ‘business judgment rule’. Whether characterised as a 
formal legal presumption or simply the inherent reluctance of judges 
to interfere with discretionary business decisions, jurisdictions around 
the world show a strong tendency to protect or defer to corporate deci-
sion-making in the M&A context where the board acts in good faith, on 
an informed basis and without conflicts of interest.

Similarly, nearly every jurisdiction requires that corporate actors 
in the M&A context comply with some variation of the duty of care 
and the duty of loyalty. To uphold a challenged M&A decision, courts 
broadly require that directors and management make decisions on a 
fully informed basis, acting with the care of a reasonably prudent per-
son under the applicable facts and circumstances. Jurisdictions consist-
ently require that corporate representatives disclose or avoid conflicts 
of interest, such that M&A decisions are made in good faith in the best 
interests of the corporate enterprise, and not in the personal interests 
of any individual director or officer.

Another commonality across jurisdictions concerns the impact of 
a stockholder vote. After a board has approved an M&A transaction, 
separate approval by the stockholders is often required before the 
transaction can close. In most jurisdictions, where the stockholder vote 
is made on a fully informed basis, subsequent claims challenging the 
deal or the directors’ conduct in connection with the deal typically will 
be barred. This may be under a theory that the stockholder vote ‘rati-
fied’ the board’s decision, that the vote ‘cleansed’ the transaction of any 
fiduciary duty issues or that stockholders are ‘estopped’ from challeng-
ing a transaction approved by a majority of investors.

One final recurring theme is that nearly every jurisdiction applies 
additional scrutiny with respect to responsive or defensive measures 
taken by a board in response to unsolicited takeover proposals. Some 
jurisdictions impose heightened judicial scrutiny on such measures, 
while others require separate stockholder or regulatory approval. But in 
all cases, jurisdictions recognise the increased risks and potential con-
flicts when a board acts in response to an unsolicited offer.

Notable differences in M&A litigation across jurisdictions
There also are a number of stark differences in M&A litigation across 
jurisdictions. For example, outside of the United States, few jurisdic-
tions allow individual stockholders to pursue broad class or collective 
actions on behalf of all similarly situated investors, and, in particular, 
few jurisdictions permit class actions that require investors to affirma-
tively ‘opt-out’ to avoid being bound by a judgment. Jurisdictions also 
vary significantly on the extent to which they permit individual inves-
tors to pursue ‘derivative’ actions to recover damages incurred by the 
corporation (some allow broad derivative rights, some do not recognise 
the procedure at all, and still others provide for minimum ownership 
requirements or court approval before an investor will be permitted to 
proceed).

Similarly, few jurisdictions permit stockholders to take broad pre- 
trial discovery in M&A litigation, although most recognise some form 
of a books and records inspection right. The majority of courts also limit 
the ability of corporate defendants to resolve M&A litigation through 
early dispositive motion practice.

Jurisdictions also follow significantly varying approaches with 
respect to whether a corporation may limit liability for directors 
involved in M&A transactions through exculpatory by-law or corporate 
charter provisions. Some jurisdictions broadly allow such provisions; 
others find them void as against public policy; and others permit them 
for certain types of claims (eg, claims sounding in ordinary negligence 
or claims by outside third parties). 

One final notable difference is the extent to which jurisdictions 
permit corporations to require stockholders to bring M&A litigation in 
particular forums. Certain jurisdictions permit corporations to mandate  
that stockholders bring M&A litigation in particular courts or even in 
arbitration, while others apply their general jurisdiction and venue rules.

Conclusion
Public company M&A litigation is most common in the United States 
and certain other countries discussed in this book. This appears to be 
because of class action and discovery mechanisms that permit an indi-
vidual investor to pursue claims on behalf of other similarly situated 
investors. It is important to note, however, that US public company M&A 
litigation is currently undergoing significant changes. Certain leading 
courts have changed the law to afford greater deference to arms-length 
transactions approved by a stockholder vote. These changes appear to 
have brought US law more in line with that of other jurisdictions per-
mitting collective actions. Following these decisions, there has been a 
slight reduction in the overall number of suits filed, along with changes 
to the types of claims being asserted and the venues where cases are 
being filed. The ultimate impact of these recent changes remains to be 
seen, however, both within and outside the United States.
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Spain
Jon Aurrecoechea
Hogan Lovells International LLP

1	 Identify the main claims shareholders in your jurisdiction 
may assert against corporations, officers and directors in 
connection with M&A transactions.

There are four claims that shareholders can file in connection with 
M&A transactions (claims 2 and 3 relate to directors’ responsibility).

Action 1
The most common claims in shareholder-initiated litigation deriving 
from M&A transactions are claims between the parties to the M&A 
transaction, generally based on breach of contract.

The action is usually a damage compensation claim deriving from 
(mainly) a breach of the representation and warranties of a sale and 
purchase agreement, or from discussions regarding price-adjustment 
clauses, although it could relate to other contractual breaches.

There are two types of claims: in a share deal, shareholders (as sell-
ers) are the parties to a contract, and therefore they can claim against 
the buyer  generally based on a breach of contract; and in an asset deal, 
the company itself is the party to the contract, and it can claim against 
the buyer generally based on a breach of contract. 

Action 2
Social liability action: the company (through an agreement of the gen-
eral shareholders’ meeting), shareholders (holding a minimum capital 
percentage) and creditors are entitled to claim directors’ liability. The 
purpose of the social liability action is having the liable directors com-
pensate the company for any damage caused.

Action 3
Individual liability action: shareholders and creditors individually 
damaged by directors’ actions or omissions (ie, when the damage is 
not caused to the company itself ) can request compensation from the 
liable directors. The purpose of the individual liability action is having 
the liable directors directly compensate the shareholders or creditors 
(as the case may be) for any damage caused.

Action 4
The fourth action related to M&A transactions arises mainly in the 
context of tenders and initial public offerings. Should there be a mis-
representation or inaccurate information in the prospectus (or in the 
periodic information that should be disclosed by issuing companies), 
shareholders may assert claims against the corporation, or against 
the directors or other personnel legally liable for the accuracy of the 
prospectus, further to sections 38 and 124 of the Capital Markets Act. 
Section 38 establishes the liability for information (ie, false informa-
tion or omissions) disclosed in the prospectus, whereas section 124 
sets forth the liability regarding periodic information disclosed by issu-
ing companies. Further to these sections, shareholders are entitled to 
claim damage suffered. 

These four actions are referred to by their corresponding numberings 
throughout this chapter.

2	 For each of the most common claims, what must shareholders 
in your jurisdiction show to bring a successful suit?

Action 1
In the case of a breach of contract claim, claimants need to prove the 
breach, the damages suffered and a cause-and-effect relationship 
between the breach and the damages.

Actions 2 and 3
Regarding directors’ liability claims (both for social and individual 
liability actions), claimants must prove that directors acted wilfully 
or negligently contrary to the law, the company’s by-laws or the legal 
duties deriving from their position. Shareholders must also prove that 
the corporation (in the case of a social liability action) or the share-
holder or creditor (in the case of an individual liability action) suffered 
actual damage. Finally, it must be proven by the claimant that there is 
a cause-and-effect relationship between the wilful or negligent behav-
iour of the director and the damage suffered.

Action 4
In the event of claims further to the Capital Markets Act (Action 4), 
shareholders need to prove the existence of false information or omis-
sions, the damage suffered and a cause-and-effect relationship.

3	 Do the types of claims that shareholders can bring differ 
depending on whether the corporations involved in the M&A 
transaction are publicly traded or privately held?

They apply to both publicly traded and privately held corporations, 
except in the case of claims further to the Capital Markets Act (Action 
4). Actions further to the Capital Markets Act can only be brought 
against issuing companies (ie, companies subject to the capital market 
regulations).

4	 Do the types of claims that shareholders can bring differ 
depending on the form of the transaction?

Yes.
In the case of tender offers, Actions 2 and 3 (directors’ liability), 

and Action 4 (claim further to the capital markets regulation), would 
be available.

In a share deal, Action 1 will be available to the contracting 
shareholders.

In an asset deal, the contracting company will have legal standing 
for a breach of contract claim (Action 1) and shareholders could bring 
Actions 2 and 3.

In the case of a merger, Actions 2 and 3 would be available for 
shareholders.

5	 Do the types of claims differ depending on whether the 
transaction involves a negotiated transaction versus a hostile 
or unsolicited offer?

No.
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6	 Do the types of claims differ depending on whether the loss is 
suffered by the corporation or by the shareholder?

Regarding Action 1, the loss is suffered by the contractual party (a 
shareholder or the company, as the case may be). The damaged party 
will be the one with legal standing.

In Actions 2 and 3, if the loss is suffered by the corporation, the 
appropriate way to seek compensation would be a social liability 
action, whereas if the loss is suffered by a shareholder, compensation 
would have to be requested through an individual liability action.

In Action 4, shareholders are the individually damaged parties.

7	 Where a loss is suffered directly by individual shareholders in 
connection with M&A transactions, may they pursue claims 
on behalf of other similarly situated shareholders?

In the case of a social liability action, shareholders (if the general 
shareholders’ meeting does not pass a resolution favourable to suing 
corporate directors) can file the claim against them to the benefit of the 
company (and, indirectly, of the remaining shareholders). 

In an individual liability action, shareholders cannot pursue claims 
on behalf of other similarly situated shareholders.

In claims further to the capital markets regulation, shareholders 
cannot pursue claims on behalf of other similarly situated sharehold-
ers. However, consumer associations can bring collective claims on 
behalf of consumers that have accepted being part of such claim.

8	 Where a loss is suffered by the corporation in connection 
with an M&A transaction, can shareholders bring derivative 
litigation on behalf or in the name of the corporation?

Only regarding social liability actions, shareholders holding minimum 
capital stakes can file actions requesting a director’s liability deriving 
from M&A transactions on behalf of the corporation when the corpo-
ration itself (through an agreement of the shareholders meeting) has 
refused to initiate said actions.

As a way of exception, if a social liability action is based on a breach 
of the duty of loyalty, shareholders are entitled to directly file a claim 
against corporate directors, without a previous refusal of the general 
shareholders’ meeting.

9	 What are the bases for a court to award injunctive or other 
interim relief to prevent the closing of an M&A transaction? 
May courts in your jurisdiction enjoin M&A transactions or 
modify deal terms?

There are three requirements under Spanish law to get interim relief: 
(i)	 fumus boni iuris: the claim must be justifiable on the merits, that is, 

the requesting party shall be likely to receive a favourable ruling on 
the merits;

(ii)	 periculum in mora: there is a real risk that the enforcement of the 
claim would be frustrated if the petition is not guaranteed during 
the proceedings; and

(iii)	posting a bond or security to cover potential damage caused to the 
counterparty.

Even if a claimant could evidence the fulfilment of requirement (i) and 
offer a bond (requirement (iii)), the periculum in mora is hardly ever 
met in interim relief aimed at preventing the closing of M&A transac-
tions, as the potential damage caused to the shareholders could, in the 
vast majority of cases, be compensated through a monetary reward.

Spanish courts cannot generally enjoin M&A transactions or mod-
ify deal terms.

10	 May defendants seek early dismissal of a shareholder 
complaint prior to disclosure or discovery?

This is not applicable. Early dismissal and discovery do not exist under 
Spanish law (ie, discovery is only available in antitrust damage action 
claims).

11	 Can shareholders bring claims against third-party advisers 
that assist in M&A transactions?

Technically speaking, shareholders could arguably bring tort claims 
against third-party advisers that assisted the company in M&A trans-
actions. However, it would be much more natural that these claims 
against third-party advisers are brought by the corporation itself rather 

than by the shareholders. Otherwise, directors’ liability may arise, and 
shareholders could file Actions 2 and 3.

12	 Can shareholders in one of the parties bring claims against 
the counterparties to M&A transactions?

Shareholders bringing claims against the counterparties to M&A trans-
actions is far from being usual. There may be very particular circum-
stances in which shareholders may bring tort liability claims against 
the counterparties to M&A transactions, but this is not at all common. 
Claims deriving from M&A transactions are almost always brought by 
the affected corporation.

13	 What impact do the corporation’s constituting documents 
have on the extent board members or executives can be held 
liable in connection with M&A transactions?

The corporation’s constituting documents are a key element regarding 
Actions 2 and 3. Shareholders may bring claims against directors if it 
is proven that they failed, wilfully or negligently, to comply, inter alia, 
with the provisions included in the corporate by-laws, in the regulation 
of the general shareholders’ meeting or in the regulation of the board 
of directors. 

Regarding liability limitation provisions that may be included in 
the corporation’s constituting documents, any limitation provision 
would be considered null and void. 

Directors’ and officers’ (D&O) insurance, for instance, would be a 
way to limit the personal exposure of company directors.

14	 Are there any statutory or regulatory provisions in your 
jurisdiction that limit shareholders’ ability to bring claims 
against directors and officers in connection with M&A 
transactions?

Shareholders’ ability to bring claims against directors cannot be limited 
by statutory or regulatory provisions. 

Indeed, if the company by-laws include any kind of clause limiting 
shareholders’ ability to bring claims against directors and officers, such 
stipulations would not be accepted by the commercial registry and 
therefore would not apply. In the very unlikely scenario that a clause 
like that is accepted (due to the inattention of the registry) it would be 
null and void.

15	 Are there common law rules that impair shareholders’ ability 
to bring claims against board members or executives in 
connection with M&A transactions?

Section 226 of the Spanish Corporations Act provides for the protection 
of directors through the business judgment rule.

Regarding strategic and business decisions subject to the business 
judgment rule, the standard of diligence of an orderly business person 
is understood to have been fulfilled when the director acted in good 
faith, without personal interest in the matter being decided, with suf-
ficient information and further to a proper decision-making process.

16	 What is the standard for determining whether a board 
member or executive may be held liable to shareholders in 
connection with an M&A transaction?

A general standard is the above-mentioned standard of diligence of an 
orderly business person. 

Additionally, there are differences for determining whether direc-
tors may be held liable to shareholders:
•	 in actions of company directors contrary to the law or the corporate 

by-laws, there is a presumption of guilty behaviour by the directors. 
That provision means that the burden of proving the non-existence 
of guilt lies on the directors; and

•	 in actions of company directors breaching their legal duties (eg, the 
duty of diligence, duty of loyalty), there is no presumption of direc-
tors’ liability. The burden of proof lies on the claimant, who must 
prove that the director acted wilfully or negligently and that such 
actions caused damage.

17	 Does the standard vary depending on the type of transaction 
at issue?

Generally not, although regarding Action 4 the standard would be rea-
sonable care and diligence. 
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18	 Does the standard vary depending on the type of 
consideration being paid to the seller’s shareholders?

No.

19	 Does the standard vary if one or more directors or officers 
have potential conflicts of interest in connection with an 
M&A transaction?

The duty to avoid conflicts of interest is included within the broad con-
cept of the loyalty duty of corporate directors. The Corporations Act 
provides for the regulation regarding conflicts of interests, and sets 
forth the circumstances in which a director has the obligation to avoid 
conflict of interests situations.

A violation of such provisions would be considered a breach of the 
loyalty duty.

Therefore, further to our answer in question 16, the applicable 
standard in cases of conflicts of interest, as it is technically a breach 
of a legal duty, is that there is no presumption of directors’ liability. 
Therefore, the claimant will need to prove a breach of the loyalty duty, 
a damage arising thereof and a cause-and-effect relationship.

20	 Does the standard vary if a controlling shareholder is a party 
to the transaction or is receiving consideration in connection 
with the transaction that is not shared ratably with all 
shareholders?

Yes, it does.
If a shareholder is part of the M&A transaction, it could file Action 

1 (eg, a damage claim for breach of contract).
To the contrary, if the shareholder is a person legally responsible 

for the accuracy of a prospectus (eg, a corporate director), such share-
holder could not arguably bring Action 4 (a claim based on the capital 
markets regulation).

Regarding Actions 2 and 3 (directors’ liability), the ability of share-
holders to bring actions would depend on their degree of knowledge 
and participation on the relevant transaction. 

21	 Does your jurisdiction impose legal restrictions on a 
company’s ability to indemnify, or advance the legal fees of, 
its officers and directors named as defendants?

This question should not apply to Action 1, as the party to the M&A 
transaction is generally the company itself.

In Actions 2, 3 and 4, a company cannot indemnify corporate direc-
tors (it would arguably be a kind of invalid limitation of liability), and 
the approving director could face liability.

Regarding advancing legal fees, in Actions 2 and 3, the claiming 
party is always the company itself (either through an agreement of the 
general shareholders’ meeting, or an agreement by shareholders or 
creditors on behalf of the company). It would not make sense for the 
claimant (ie, the company) to advance the legal costs to the defendant 
(ie, the defendant directors). 

In Action 4, any decision to indemnify corporate directors or to 
advance legal costs could represent a decision under a conflict of inter-
est, because the directors (eg, the board) would be the ones approving 
such decisions to their own benefit.

Generally, legal costs in this type of claim are initially covered by 
D&O insurance.

22	 Can shareholders challenge particular clauses or terms in 
M&A transaction documents?

No, they cannot, if they are not directly part of the transactional 
documents.

23	 What impact does a shareholder vote have on M&A litigation 
in your jurisdiction?

In an asset deal (Action 1), the decision would be on the board except if 
the transaction involves assets exceeding 25 per cent of the company’s 
value. In that case, the transaction must be approved by the general 
shareholders’ meeting. Shareholders approving the transaction could 
have limited possibilities of filing actions against corporate directors, 
except in cases of concealment of information, or when inaccurate or 
incomplete information was provided.

Regarding Action 2, the general shareholders’ meeting has to 
approve the filing of a social liability action. However, if the resolution 

is not favourable, shareholders holding a determined percentage of 
shares can file a social liability action in the name and on behalf of the 
company.

Regarding Actions 1 (share deal), 3 and 4, whether to file an 
action is a personal decision of each shareholder. Therefore, voting is 
unnecessary.

24	 What role does directors’ and officers’ insurance play in 
shareholder litigation arising from M&A transactions?

D&O insurance plays an essential role within shareholder litigation 
arising from M&A transactions. It covers damage caused by directors 
and officers, normally except in cases of wilful behaviour. It also gen-
erally provides for an advance of legal costs to the defendant director.

25	 Who has the burden of proof in an M&A litigation – the 
shareholders or the board members and officers? Does the 
burden ever shift?

Regarding actions or omissions of company directors contrary to the 
law or the corporate by-laws, there is a presumption of guilty behaviour 
by the directors. That provision means that the burden of proving the 
inexistence of guilt lies on the directors.

Regarding actions or omissions of company directors breaching 
their legal duties, there is no presumption of directors’ liability. The 
burden of proof lies on the claimant, who must prove that the direc-
tor acted wilfully or negligently and that such actions caused damages.

26	 Are there pre-litigation tools that enable shareholders to 
investigate potential claims against board members or 
executives?

Yes, but they are very limited. To prepare a statement of claim, share-
holders can request the company to provide very limited types of docu-
ments and accounts.

Additionally, shareholders have a limited right to information 
regarding the matters to be discussed with a general shareholders’ 
meeting.

27	 Are there jurisdictional or other rules limiting where 
shareholders can bring M&A litigation?

Regarding Action 1 (share deals and asset deals), the parties are gener-
ally allowed to include forum clauses in the relevant contracts, includ-
ing arbitration clauses.

Regarding Actions 2 and 3, companies can submit their internal 
disputes to arbitration. Including an arbitration clause in the corporate 
by-laws requires the favourable vote by two-thirds of the shares. The 
challenge of corporate decisions by shareholders or directors can also 
be submitted to arbitration, provided that the proceedings are admin-
istered by an institution and that such institution also appoints all the 
arbitrators.

If no arbitration clause is included in the corporate by-laws, Actions 
2 and 3 must be filed in the court of the domicile of the defendant direc-
tors. If several directors with different domiciles are sued, the claimant 
can choose the court that will handle the case.

Update and trends

It is worth mentioning two trends:
•	 actions further to sections 38 and 124 of the Capital Markets 

Act (Action 4) are becoming increasingly common. Many 
consumers (ie, minority shareholders) are filing actions 
requesting compensation for damage against an issuing 
company and its directors (or other persons liable for 
the accuracy of the publicly disclosed prospectus and 
information); and

•	 representations and warranties insurance is becoming 
increasingly common in the Spanish market, especially when 
sellers need to provide a quick return to investors. The use of 
this type of insurance could decrease M&A litigation for breach 
of contract in share and asset deals (Action 1). However, it is 
still unknown whether subscribing to these insurance policies 
could lead to litigation between the insurance company and the 
company that is insured.
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In connection with Action 4, the claim must normally be filed in 
the court of the domicile of the defendant. If there is more than one 
defendant, the claimant can choose the court that will handle the case. 
However, if the claim derives from a public offering or the claimant 
is a consumer (eg, a minority shareholder legally qualifying as a con-
sumer), it could file the claim in the courts of his or her domicile.

28	 Does your jurisdiction permit expedited proceedings and 
discovery in M&A litigation? What are the most common 
discovery issues that arise?

No. 

29	 How are damages calculated in M&A litigation in your 
jurisdiction?

Claimants are only entitled to claim actual damage caused to the com-
pany by directors’ actions or omissions that are duly proven.

The methodology to calculate damages depend on the action filed 
and the type of damage caused. The usual ways in which experts calcu-
late damages are normally also used in M&A litigation. 

30	 What are the special issues in your jurisdiction with respect to 
settling shareholder M&A litigation?

There are no special issues regarding settlements.

31	 Can third parties bring litigation to break up or stop agreed 
M&A transactions prior to closing?

This is not common, but it could happen in very special circumstances 
(eg, if there is a priority right or a previous transaction by a third party 
regarding the same assets or shares).

32	 Can third parties in your jurisdiction use litigation to force or 
pressure corporations to enter into M&A transactions?

No.

33	 What are the duties and responsibilities of directors in your 
jurisdiction when the corporation receives an unsolicited or 
unwanted proposal to enter into an M&A transaction?

Directors must issue a report regarding the proposal stating whether 
they support the tender offer. They also need to disclose whether there 
is any agreement between the company or its directors or sharehold-
ers and the offeror. Any conflict of interest situation also needs to be 
disclosed.

Likewise, corporate directors are obliged to request the authorisa-
tion of the general shareholders’ meeting before executing any action 
that could jeopardise an unsolicited proposal (eg, selling the company’s 
assets, paying dividends), including approval for the issuance of securi-
ties in order to avoid the offeror from gaining control of the company. 
By way of exception, directors are entitled to look for competing offers. 

If an action that could jeopardise the proposal was already 
approved before the offer was known, directors are also obliged to 
request confirmation at the general shareholders’ meeting.

Directors are further obliged to notify the Capital Markets 
Commission of any defensive measure approved by the general share-
holders’ meeting. Before defensive measures are approved, corporate 
directors must issue a report justifying the proposed measures.

34	 Shareholders aside, what are the most common types of 
claims asserted by and against counterparties to an M&A 
transaction?

In share deals and asset deals (Action 1), the most common claims are 
based on a breach of contract. Such claims normally relate to, inter alia: 
•	 a breach of representations and warranties; 
•	 purchase price adjustments; 
•	 contract interpretation; 
•	 material adverse change provisions; 
•	 specific indemnities; 
•	 limitations of liability clauses; and
•	 a breach of non-compete obligations.

35	 How does litigation between the parties to an M&A 
transaction differ from litigation brought by shareholders?

Actions 1 (in cases of a share deal where shareholders are sellers), 2, 3 
and 4 are litigation types brought by shareholders. 

Action 1 (asset deals) would be the usual claim deriving from M&A 
transactions, but shareholders do not normally have legal standing (ie, 
the asset deal has to be filed by the contracting party, which is normally 
the company).

That said, whereas litigation involving M&A transactions (asset 
deals) and shareholder litigation in a share deal are contractual claims 
based (normally) on a breach of contract, shareholder litigation 
(Actions 2, 3 and 4) are damage claims against corporate directors or 
the company (in the case of Action 4).
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