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Quite often it is in the employer's interests An Billion;^!er con?lot holcl a contrczctor to (I milestoneto give at least some extension, for example,

by ana"ding ^ partial or interim extension of or coinjbletio?I dote 073d ex(116t liquidOt2d damng8S
time pending further substantiation. Where

where fuel?liblc^^gritse!I'h^SI, .r8t, elited thi controctorthere is a legitimate concern about whether

the extension is justified or will ever be fom cichie'Ding those dotes-

RTICLE

substantiated, the employer might express
the relief as anquidated damages 'holiday' in Where the delay and disruption claims
order to maintain the existing milestone or overlap, in order to prove its entitlement a
completion dates or state that the extension contractor may find itself having to put
is granted ex grotto or with no entitlement to forward different evidence in support of
prolongation costs (particularly if there is each or even pursue the claims at different
evidence of concurrent delay) . Certainly, by times. For example, while it is increasingly
resisting granting a contractor any relief in a for contracts to provide forcommon

situation where there is likely to be some prospective forecasting of delay and
entitlement, an employer may not Only assessment of extensions of time, most
expose the employer to a claim for breach of contracts only entitle a contractor to
contract (especially if there are obligations additional costs that have in fact been
of good faith), but may also lead to a tribunal incurred so it is more natural to assess
having sympathy with the contractor and so disruptive claims retrospectiveIy
giving more credence to what was in fact an
exaggerated claim.

Losing the right o liquidated damages

Most jurisdictions have a mechanismDelay versus disr ption
for precluding a party from insisting on

The concepts of delay and disruption should not performance of an obligation that it has
be conHated. Although both are the effects of prevented the other party from performing.
events, the impacts on the works are different: Thus, an employer cannot hold a contractor
what should happen upon their occurrence to a milestone or completion date and exact
might be governed by different provisions; Ii uidated dama es where the em 10 er itself
they tend to require different substantiation; has prevented the contractor from achieving
and they will lead to different remedies- Delay those dates. The contractor does not need
is about time, work taking longer than planned. to prove that the employer has committed
As such, delay analysislooks at what activities are a breach of contract; such concepts apply
on the critical path and the extent to which the equally where an employer legitimate Iy
milestone or end date is pushed out. By contrast, invokes its contractual rights such as issuing
disruption is about how the working methods variations and directions. in En land and
and sequence of activities have been disturbed, wales, this is called the ' revention rinci Ie'
hindered, interrupted or otherwise interfered and it operates to set 'time at large': the
with; so that disruption analysis focuses on completion date falls away and the contractor
assessing productivity, regardless of whether Or has a reasonable time within which it must
not the relevant activity sits on the critical path. complete its work. in other jurisdictions, it

That said, delayand disruption are inherently presents itselfin concepts of waiver, estoppel
related. If there is a loss of productivity in and good faith.
completing an impacted activity that is also on However, what happens when a contractor,
the critical path, disruption may cause critical through its own fault, is not only late but, in the
delay. However, it is also possible for work to be event, umerdelivers the work havin contracted
disrupted but the prQject still competed On to do so by a specified date? in Tit#19 Point
time if the disrupted work was not actually on Ibchn0!o9^inc I, PTTPub!it Coin/,@ity Ltd (' Tit#!e
the critical path. Similarly, acceleration Point ') ,' the English Court of Appeal
measures aimed at overcoming delays may lead considered three possible scenarios in such a
to less efficient working; for example, parallel situation. In that case, the employer (PTT)
working can lead to increased congestion and withheld payment because relevant milestones
lower productivity on site. in such a Situation, were not met. The contractor suspended

prqject needs to check that the lostthe performance. The employer then terminated
productivity will be offset by the potential the contract and engaged a replacement
programme recovery contractor to complete the work instead. The
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FEAT RE A T

term requiting a contractor to give notice as potentially opening the door for employers
served a valuable purpose and warned against to argue in future that, even where a contract

is silent on concurrency, a contractor shouldthe potential danger of absolving non-
compliance since it would enable a contractor not automatically be granted an extension of
to disregard any provision making notice a time for periods of concurrent delay.

LE

condition precedent with impunity and
manufacture a situation where time could be

placed at large at its option. That decision was
endorsed in subsequent authorities in
England, albeit only in obiter dicta. and
notwithstanding Gaymork, the application of
the prevention principle in such scenarios
even remains unsetrled in Australia. 6

in fact, the prevailing wind tends to favour Although this was an English case, members
holding parties to the bargain they agreed not of the global construction and engineering
onlyin respect of condition precedent notices, team at Hogan Lovells have considered how
but also in respect of allocating the risk of the Cyden approach would fare in their
concurrent delay. In North Mt'dinnd Building Ltd jurisdictions and suggest it would broadly:
71 CydenHomesL!d (' Cyden)Ia standard form of . succeed in common law countries (such as

Australia, Hong Kong, Singapore and thecontract had been amended to allocate the risk

of concurrent delay to the contractor by United States) ;
expressly providing that 'any delay caused by a . be followed in continental European and

Latin American civil law countries whereRelevant Event' which is concurrent with

clear drafting overrides general rules ofanother delay for which the Contractor is
responsible shall nor be taken into account'.' fairly apportioning concurrent delays,

in the event, two employercaused delays allowing the parties' will and contractual
were concurrent with delays for which the terms entered into at arms' length to
contractor was responsible. Relying on the prevail (such as Germany, France, Italy
amended clause, the employer reduced the Mexico and Spain) ; but
contractor's entitlement to an extension of . be rejected in civil law countries influenced
time accordingly. The contractor challenged by Sharia law because of tinderlying
this and the matter eventually came before principles that focus more on outcomes
the English Court of Appeal, whiclT was - such as good faith and abuse of rights -

where the courts tend to intervene so asasked to consider whether. this clause

contradicted the prevention principle and not to allow a party that has contributed
to non-performance to seek redress forso was Linenforceable.

such non-performance. Instead, tribunalsThe contractor lost at both first instance

and on appeal. At each instance, the court in jurisdictions such as the United Arab
described the clause as being 'crystal clear' Emirates and Saudi A1. abia are more likely

to try to reflectwhat the parties have agreedabout the parties' intention to allocate
concurrent delay risk to the contractor. The while apportioning delay between them.
Court of Appeal rqjected the contractor's Against that background, parties may now be
argument that the preventioiT principle was encotrraged to agree provisions that clearly and
aiT overriding rule of law or policy, but ttnambiguously allocate concurrent delay risk to
concluded that, in any event, the principle one party alone orprovide first to be apportioned
was not engaged in this case because the reasonably between the parties, or to define acts
contract had included 'any impediment, of prevention and defatiltby the employer more
prevention or default, whether by act or narrowly so as to leave open a possible route of
omission, by the Employer' as one of the engaging the pre\ention philciple.

The author notes that, in fact, the clause inrelevant e\ents that would entirle the

contractor to an extension, so that time was Cyden included a second precondition to the
not to be set at large on the occurrence of an contractor's entitlement to an extension of
act of prevention. Instead, the courts up held time, namely that 'the Contractor has made
the claLISe as having effectiveIy reversed the reasonable and proper efforts to mitigate
way the court had dealtwith concurrent delay such delay'. On its face, the amendment
in WanerLilb! 6' Co IiMachay. " in this context, looks innocuous - merely a restate merit of
the court's obitercomments are also significant the duty to Iningate. However, by translating

Thefte. odin?Ig tillhad tends tolduor4r hokli?Ig
1007ti8S to the 6,171g'din they Ogre8d not Only in yes/)26t
of condition 10'186ed8rit notices, but Oko in yes/)BCt of
allocciti?Ig the risk of concurr8itt delciy.
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