BEFORE THE COMMISSION OF INQUIRY INTO TAX ADMINISTRATION AND GOVERNANCE

BY SOUTH AFRICAN REVENUE SERVICE

AFFIDAVIT

[, the undersigned,

LAVERY SECHABA MODISE

state under oath that:
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3.1

INTRODUCTION

| am a major male, an admitted attorney of the High Court of South Africa and a partner
(and the former chairperson) of Hogan Lovells (South Africa) Incorporated ("Hogan
Lovells"), a firm of attorneys with its principal place of business at 12" Floor, 140 West
Street, Sandton. | have been an admitted and practicing attorney for over 28 years.

The facts contained herein are within my personal knowledge, unless the contrary clearly
appears from the context, and are further both true and correct.

| depose to this affidavit in response to submissions made to the Commission of Inquiry
Into Tax Administration and Governance by South African Revenue Service (the
"Commission") by Corruption Watch, a non-profit civil society organisation (the
"Corruption Watch Submissions")."

Form OF THE CORRUPTION WATCH SUBMISSIONS

The Commission invited interested persons to make written submissions to the
Commission in relation to matters within its terms of reference.? The Commission
required such submissions to be concise, succinct and under cover of a brief summary.
Any facts to be placed before the Commission must be confirmed by affidavit.

The Corruption Watch Submissions take the form of a cover letter, together with
documents, letters and affidavits attached thereto. There are no allegations made against
Hogan Lovells in any of the affidavits. The allegations made against Hogan Lovells are
contained in the cover letter and | will accordingly respond to them as submissions and
not as facts deposed to under oath.

THE MAKWAKWA INSTRUCTION

The South African Revenue Service ("SARS") has been a client of Hogan Lovells (and its
predecessors) for more than 12 years. Hogan Lovells is one of SARS' panel attorney
firms. Our professional relationship with SARS is (and was) governed by service level
agreements concluded with (and renewed by) SARS from time to time. These service
level agreements cover, amongst other things, the nature of the work we are contracted to
do, the fees we are permitted to charge and our professional and ethical duties owed to
SARS, including strict confidentiality undertakings.

/

1
2

The Corruption Watch Submissions are dated 31 July 2018, but which was made public on 3 September 2018
Government Notice 612 of 18 June 2018
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4.3

| am a labour lawyer. Hogan Lovells, however, does not only perform labour work for
SARS, we also represent SARS in respect of tax payer disputes and other legal work.

On 15 September 2016, Commissioner Tom Moyane suspended Mr Jonas Makwakwa on
full pay. | attended a meeting at SARS, together with Ms Jean Ewang (a partner at
Hogan Lovells) later that day and was instructed in the matter by SARS' Employmen
Relations Department.®

Thereafter we prepared a letter of engagement that stipulated what we were instructed to
do and how we intended doing it. On 29 September 2016, we dispatched our Mandate
Letter to SARS and it was signed by Commissioner Moyane on 4 October 2016 as the
person to whom Mr Makwakwa reported. *

THE FIC REPORT

Our instructions, and the suspension of Mr Makwakwa, arose out of a report presented to
Commissioner Moyane by the FIC® (the "FIC Report").°

The FIC Report was sent to Commissioner Moyane pursuant to section 40(1)(aH) of
FICA.” SARS was just one of 9 investigative, enforcement or prosecutorial governmental
agencies listed in section 40(1) of FICA to which the FIC was compelled to provide the
FIC Report. Section 41 of FICA provides that the information contained in the FIC Report
is confidential and may not be disclosed, save in certain circumstances.?

The FIC Report identified 76 cash transactions relating to Mr Makwakwa that it classified
as suspicious and wanted investigated. The FIC put 4 requests (the "4 FIC Requests") to
SARS for investigation®:

(@) Request A — whether the funds received by Mr Makwakwa and Ms Elskie
constituted payment of proceeds of crime arising from corrupt activities as defined
in PRECCA'®;

(b) Request B — whether Mr Makwakwa and Ms Elskie committed tax evasion and
other contraventions of the Tax Administration Act”;

(c) Request C — whether Mr Makwakwa and Ms Elskie effected payments in
contravention of internal policies and/or the PFMA'?; and

We were also instructed to advise SARS on matters relating to Ms Kelly-Anne Elskie, another employee of SARS at
the time

A copy of our Mandate Letter is attached as annexure "HL1"

The Financial Intelligence Centre created under the Financial Intelligence Centre Act, Act No. 38 of 2001 ("FICA")

The FIC Report consists of 6 pages and several files of supporting documentation. The 6 pages of the FIC Report
has been made public through various sources and is thus in the public domain. | enclose the public 6 pages of the
FIC Report as annexure "HL2"

Section 40(1)(aH) provides that: "Subject to this section, the [FIC] must make information reported to it, or obtained by
it under this Part and information generated by its analysis or information so reported or obtained, available to — the
South African Revenue Service..." (my emphasis)

Section 41 provides that: "No person may disclose confidential information held by or obtained from the [FIC] except
(a) within the scope of that person’s powers and duties in terms of any legislation; (b) for the purpose of carrying out
the provisions of this Act; (c) with the permission of the [FIC]; (d) for the purpose of legal proceedings, including any
proceedings before a judge in chambers; or (e) in terms of an order of court.”

As stated in paragraph 6 of our Mandate Letter, the FIC Report did not "...come to any definitive conclusions on
whether [Mr] Makwakwa and [Ms] Eiskie committed offence(s). Rather, the [FIC] report provides data of suspicious
activity which requires further investigation and analysis prior to a conclusion being reached regarding culpability."
(Our Mandate Letter annexure "HL1")

The Prevention and Combatting of Corrupt Activities Act, Act No, 12 of 2004 /
Act No. 28 of 2011 -

The Public Finance Management Act, Act No. 1 of 1999
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(d) Request D — whether any of the alleged conduct of concealment and disguising of
the true source of the funds constituted acts of money laundering as defined in

POCA™.
5. OUR MANDATE LETTER
5.1 SARS sought our legal advice on what it was permitted to do within its statutory powers in
dealing with the 4 FIC Requests, with our assistance where possible.
5.2 We accordingly set out how SARS (and other governmental agencies) had to deal with
the 4 FIC Requests:

(a) Request A — the request was to determine whether a crime was committed under
PRECCA. We advised that SAPS™ had to investigate this as it was not within the
powers of SARS to do so'®. An investigation in this regard already commenced'®
under the auspices of Colonel Heap of the Hawks."” As such, SARS could not
investigate whether crimes were committed under PRECCA'®,;

(b) Request B — the request was to determine whether Mr Makwakwa or Mr Elskie
committed tax evasion. This is quintessentially what SARS is empowered to do."®
We advised, however that this aspect of the investigation had to be conducted by
SARS in its capacity as the revenue service and not as employer.”® We did say
that if there was tax evasion, then this would constitute employment misconduct
for which the two employees could be disciplined®';

(c) Request C — there were two parts to the request to determine whether the monies
received by Mr Makwakwa were in breach of the PFMA. Firstly, there were
payments from Biz Fire Worx*? and secondly, there were ad hoc payments by
SARS to Mr Makwakwa:

(i) SARS could not investigate breaches of the PFMA by other governmental
agencies.”® We advised that the payments from Biz Fire Worx had to be
investigated by SAPS, but that if an offence was committed, then
Mr Makwakwa could be charged with employment misconduct;** and

(i) if the ad hoc payments by SARS to Mr Makwakwa revealed breaches by
SARS of the PFMA or its internal policies, then this would also be
employment misconduct for which Mr Makwakwa could be charged.?

i The Prevention of Organised Crime Act, Act No. 121 of 1998

* South African Police Services

17 Paragraph 15 of our Mandate Letter

® Paragraphs 16 and 17 of our Mandate Letter

LS The "Hawks" is the colloquial term for the Directorate of Priority Crime Investigation of the SAPS

® It is SARS' role to support other governmental agencies in the investigation of money laundering and corruption as
part of a Multi-Agency Working Group. See in this regard the SARS' website where this is dealt with at
http://www.sars.gov.za/TargTaxCrime/WhatTaxCrime/Pages/SARS-and-the-Criminal-Justice-System.aspx

i Paragraph 25 of our Mandate Letter

@ Paragraphs 25 and 27 of our Mandate Letter

o Paragraph 28 of our Mandate Letter

22

23

24
25

A company with which Mr Makwakwa had an association and from which it appeared that money emanating from the
Department of Water Affairs and Forestry ("DWAF") made its way to Mr Makwakwa after a series of money transfers.
See paragraph 30.1 of our Mandate Letter

SARS could not, for example, investigate whether the money paid by DWAF to service providers, which then
ultimately made its way to Mr Makwalwa through intermediary companies, amounted to a breach of the PFMA by
DWAF. SARS simply does not have that power

Paragraphs 30.1, 34 and 36 of our Mandate Letter /
Paragraphs 30.2, 32 and 33 of our Mandate Letter
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(d) Request D — as to whether there were any crimes committed under POCA, we
advised that this too had to be investigated by SAPS.”®

5:3 As a result, there were three investigations:

(a) the Hawks had to continue its investigation into crimes under POCA and
PRECCA;

(b) SARS had do determine whether there was tax evasion; and

(c) the sources of funds had to be determined and because of the forensic expertise
required, we instructed PwC to assist in this regard. From that, Hogan Lovells
had to determine whether there was employment misconduct capable of
discipline.

54 The form and competency of the three investigations were dictated by law. Hogan Lovells
did not design our Mandate Letter to limit the investigations or to avoid them. Any
impression created that Hogan Lovells was instructed to investigate the FIC Report as an
entity independent of SARS, is wrong.

6. WHAT WE DID

6.1 At the time, Mr Makwakwa was SARS' Chief Officer: Business and Individual Taxes. It
was a very senior position. Any investigation into his tax affairs would be done by
persons junior to him at SARS, potentially resulting in a lack of impartiality. SARS
accordingly sought our advice as to whether its tax evasion investigation could be
outsourced. We took Senior Counsel's opinion and advised that SARS could outsource
the tax investigation to PwC.?” SARS then instructed PwC to conduct such a tax evasion
investigation on its behalf.

6.2 In order for Hogan Lovells to determine whether any of the 76 cash transactions in the
FIC Report resulted in employment misconduct, we needed to investigate the sources of
funds. This required forensic skills. We instructed PwC to assist with such an
investigation.

6.3 Mr Makwakwa was asked to provide an explanation for the 76 cash transactions in the
FIC Report, totalling R785 130.00 over a 6 year period. He did so in his attorney's letter
on 4 November 2016.*®* The transactions fell into 5 categories and Mr Makwakwa
explained them as follows:

(a) payments from SARS — during 2014 — 2015 Mr Makwakwa received R334 459.05
from SARS (which were labelled as "irregular and ad hoc payments").”® These he
explained to be reimbursement for business travel expenses. Further amounts
paid to him were for encashment of annual leave;*

(b) payments from Biz Fire Worx — he admitted receiving three payments totalling
R480 000.00 during April and May 2015 as part-repayment of a loan and
explained where the money came from.*" He admitted that he was a director of

® Paragraphs 37 and 38 of our Mandate Letter

PricewaterhouseCoopers Advisory Services (Pty) Ltd

The letter is attached marked "HL3" (duly redacted as disclosed previously) /
Paragraph 28 of annexure "HL3" ’
Paragraph 30 of annexure "HL3"

Paragraphs 33-43 of annexure "HL3"

27
28
29
30
31
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6.4

Biz Fire Worx because he was previously asked for financial assistance and his
role evolved from there, but that his directorship was declared to SARS:*

(c) sale of immovable property — he purchased a vacant stand in Venda in August
2012 for R89000.00 and sold the stand to a construction company®® for
R250 000.00, payable in instalments from March 2016.* The instalments were
mostly paid in cash and deposited into his FNB personal bank account;*

(d) sale of movable property — he deposited US$13 500.00 into his FNB personal
bank account. He explained that this money came from his father in Zimbabwe
who gave him 25 cattle as recompense for not contributing to his upbringing.*®
The cattle were sold for US$14 200.00%" and US$700.00 was paid to the persons
who took care of the cattle.®® The money was brought into South Africa by a
relative of Mr Makwakwa;*® and

(e) payments from friends and family — he explained that his father provided him with
financial assistance from time to time.”® Also, as the eldest son, he collected
money from family members for family projects and deposited the money into his
FNB personal bank account.”’

PwC completed its investigation into the sources of funds and presented Hogan Lovells
with its report, which we then considered to determine whether there was any
employment misconduct. We presented our final report to SARS on 16 May 2017 ("Our
Report")* in which we advised that:

(a) the Hawks had not completed its investigation into crimes under POCA or
PRECCA.®® As such, no employment misconduct charges could be pursued for
this at the time, but if that investigation revealed such crimes later, then
Mr Makwakwa should face disciplinary charges (requests A and D above),

(b) the tax evasion investigation was dealt with separately (between PwC and SARS)
and Hogan Lovells was not given a copy of that PwC report due to confidentiality
under the Tax Administration Act. At that time, the tax investigation had not
revealed any outcome** (request B above);

(c) the PwC sources of funds report was inconclusive on many of the transactions as
PwC was unable to investigate beyond the answers given and documents
obtained.”® We stated that "SARS in its capacity as employer [was] limited in its
ability to investigate an employee's sources of income. [SARS was] also limited in

32
33

35

37
38
38
40

41
42

43
44
45

Paragraph 35 of annexure "HL3"

Rym Construction Enterprises

Paragraph 44 of annexure "HL3"

Paragraph 45 of annexure "HL3"

Paragraphs 48 and 48.1 of annexure "HL3"

Paragraph 48.2 of annexure "HL3"

Paragraph 48.3 of annexure "HL3"

Paragraph 48.2 of annexure "HL3"

Paragraphs 51 and 51.1 of annexure "HL3" (in particular relating to legal expenses incurred in his divorce, paragraph
52.1)

Paragraph 51.1 of annexure "HL3"

Our Report was legally privileged, but SARS agreed to provide it to the Portfolio Committee on Public Finance (the
"Portfolio Committee") and on 23 May 2018, Our Report was released to the public with certain personal information
redacted. Our Report is likewise redacted and attached as annexure "HL4" and excludes the annexures thereto
(including the PWC sources of funds report, which has not been made public

Paragraphs 7 and 36 of Our Report

Paragraph 9.3 of Our Report —/
Paragraph 25 of Our Report
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6.5

6.6

7.1

7.2

its ability to discipline an employee for unexplained sources of income in the
absence of evidence that misconduct was committed."*® We recommended that
the Hawks continue with its investigation as it is better placed to determine the
sources of funds and whether crimes were committed;*’

(d) the only payments from SARS to Mr Makwakwa that remained unexplained was in
the sum of R162 530.00, because of poor record keeping at SARS and we
recommended that the transactions be further investigated by SARS;*® and

(e) we concluded that in the absence of concrete evidence regarding the 76 cash
transactions and the payments by Biz Fire Worx, we could not recommend
disciplinary charges against Mr Makwakwa for this.** We recommended
disciplinary charges for other alleged acts of misconduct.”

Based on our recommendations, SARS charged Mr Makwakwa with the alleged acts of
misconduct which we thought could be sustained. A disciplinary hearing ensued before
Advocate Terry Motau SC. In that hearing, we instructed counsel to represent SARS in
prosecuting the matter and Mr Makwakwa was represented by an attorney and counsel.
On 13 October 2017, Advocate Motau SC found Mr Makwakwa not guilty of all the
charges.”!

We were not instructed to investigate the FIC Report. Our instructions were to advise
SARS on its duties and rights qua employer and to recommend and prosecute disciplinary
charges where appropriate. We also did not "clear” Mr Makwakwa. He was exonerated
at the end of his disciplinary hearing presided over by an independent and imminent
senior advocate solely in respect of the misconduct charges brought against him.

CORRUPTION WATCH SUBMISSIONS

In the Corruption Watch Submissions there are 6 allegations made against Hogan
Lovells, which | will respond to below.*

Allegation 1 — Our Report was relied on to reinstate Mr Makwakwa™

(a) Our Report™ was not attached to or referred to in detail in the Corruption Watch
Submissions, notwithstanding that it was made public on 23 May 2018 (prior to
those submissions being made to the Commission).

(b) The statement is wrong. Our Report recommended disciplinary charges against
Mr Makwakwa. Once Advocate Motau SC found him not guilty of those charges,
Mr Makwakwa had to be reinstated to his position, unless SARS could
demonstrate that he committed tax evasion, or the Hawks could show that he
committed crimes, neither of which happened. In that context SARS decided to
reinstate Mr Makwakwa

46
47
48
49
50
51
52

53
54

Paragraph 32 of Our Report

Paragraph 33 of Our Report

Paragraphs 23 and 24 of Our Report

Paragraph 34 of Our Report

Paragraph 37 of Our Report

Advocate Motau SC's finding are attached as annexure "HL5"

The "Role of Hogan Lovells" appears at paragraphs 42-47 and further allegations against Hogan Lovells appear at
footnote 41 and in paragraph 6 (by implication)

First sentence of paragraph 43

Annexure "HL4" ///
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7.3

7.4

1.5

Allegation 2 — Hogan Lovells would have been aware from prominent and extensive
media reports that Commissioner Moyane relied on his referral of the matter to Hogan
Lovells to justify a non-referral to criminal authorities™

(@) It is not clear what is meant by Commissioner Moyane not referring the matter to
criminal authorities. The FIC Report was being investigated by the Hawks and
Hogan Lovells received confirmation from Colonel Heap that an investigation was
alrady on-going.

(b) | cannot speak for Commissioner Moyane, but Hogan Lovells' instruction was to
advise on who should conduct the various investigations and to assist in the
prosecution of employment misconduct where found. Our Mandate Letter and
Our Report plainly speak to this.

(c) I do not know which prominent and extensive media reports are referred to.
Hogan Lovells was never asked by Corruption Watch to clarify its mandate or to
confirm the nature of the advices or investigations it did, nor was any of
Commissioner Moyane's public statements (in parliament or in response to
questions) ever tested with us.

(d) The first time we became aware of a misleading statement by Commissioner
Moyane was on 30 October 2017 when Mr Makwakwa was publicly reinstated by
Commissioner Moyane. On 3 November 2017, we corrected the public
missitatement and issued a press release advising what we were instructed to
do.

Allegation 3 — Hogan Lovells should have alerted both parliament and the Minister to the
fact that they were not carrying out an investigation into the FIC allegations at a much
earlier stage™

(a) Hogan Lovells was not made aware of the interaction between Commissioner
Moyane, the Minister of Finance and Parliament as regards the on-going
investigations into Mr Makwakwa. As such, we were not aware of what was being
said and how that was misleading as alleged.

(b) Our role was that of professional attorneys advising a client. We were not
instructed to investigate the FIC Report, nor could we as private attorneys.

(c) The treatment and handling of the FIC Report fall squarely within the parameters
of section 40(1) of FICA and on that we were advised that the Hawks commenced
an investigation. We advised SARS to conduct a tax evasion investigation and for
impartiality reasons it outsourced that to PwC. We still do not know the outcome
of the tax evasion investigation (but advised SARS that if there was tax evasion
whilst Mr Makwakwa was employed, he could have been disciplined for that).

Allegation 4 — There is a broader question of law firms and consultants being appointed to
conduct internal investigations and later claiming privilege®®

(a) | can think of no reason why SARS could not instruct its long-standing labour
attorneys to advise it on how to deal with the FIC Report and any employment

A

55
56
57
58

Second sentence of paragraph 43

Our press release of 3 November 2017 is attached as annexure "HL6"

Third sentence of paragraph 43 / /
Paragraph 44 g f
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7.6

7.7

(b)

(c)

related misconduct arising therefrom, particularly considering the seniority of
Mr Makwakwa.

It is not proper to lump attorneys and consultants together when speaking of legal
privilege or confidentiality. Confidentiality arises from the contract between the
principal and the service provider, but legal privilege arises in the contemplation of
litigation and is a matter of substantive law. Our instructions were clearly in
contemplation of litigation. SARS and Mr Makwakwa were represented by
attorneys and counsel and Mr Makwakwa referred a dispute to the CCMA®®
claiming an unfair suspension. In fact, Mr Makwakwa was represented by his
attorneys from the inception of this matter.

Hogan Lovells was not at any point in time at liberty to disclose the nature of its
instructions or the nature of our advice unless legal privilege was waived by
SARS. | appeared before the Portfolio Committee on 5 December 2017 and
again on 23 May 2018 and made statements® wherein | supported the release of
Our Report, provided SARS waived the legal privilege that attached to it. SARS
did not waive such legal privilege until 23 May 2018.

Allegation 5 — Hogan Lovells is conflicted®’

(@)

(b)

(c)

Hogan Lovells was never instructed to investigate any crimes, nor could SARS do
that (save for tax evasion).?? The submissions misconstrue our instructions and
advices as clearly set out in our Mandate Letter.

The submission that Hogan Lovells could not take the instructions because we
had an existing relationship with Commissioner Moyane and possibly
Mr Makwakwa and Ms Elskie®® is nonsensical. | have previously publicly stated
that met Commissioner Moyane for the first time after we were instructed by
SARS' Employment Relations Department.®* | do not and have never had any
relationhip with either Mr Makwakwa or Ms Elskie.

Hogan Lovells was insfructed by SARS and our duty was to the organisation, not
to any one person. We acted for SARS under previous Commissioners and
currently act for SARS under the Acting Commissioner. Our duty was to act
professionally, which we did. We were not influenced by anyone in the execution
of our mandate.®

Allegation 6 — Commissioner Moyane should not have allowed Mr Makwakwa to return to
work while criminal charges were pending against him®® :

(a)

It appears that Corruption Watch did not have regard to Our Report before making
its submissions. If it had done so, it would have seen what we said about the
Hawks' pending investigation and the impact on Mr Makwakwa's employment.

59
60
61
62
63
64
65
66

Commission for Conciliation, Mediation and Arbitration

My statements are attached as annexures "HL7" and "HL8"

Paragraphs 45 and 46

Paragraph 45 /
Paragraph 46

| attach as annexure "HL9" our public document headed "Sunlight over Shadows" at p9 thereof

Paragraph 47
Second part of paragraph 46
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7.8

8.1

8.2

8.3

(b) There were no criminal charges pending while we were instructed. The Hawks
had commenced an investigation and to date, as far as | know, no criminal
charges have been put to Mr Makwakwa.

(c) We advised, and | stand by my advice, that if there were criminal charges put to
Mr Makwakwa, that would in labour law have laid a basis for disciplinary action,
but not before that.

Whitewash — reference is made to the public statements of British House of Lords Peer
Lord Peter Hain that Hogan Lovells issued a whitewash of a report and that we covered
up corruption at SARS. In this regard | say:

(a) a simple reading of Our Report will show that our report is not a whitewash.

(b) we advised in law where disciplinary action could be taken and where not. We
stated that the pending criminal and tax evasion investigations could lead to
further disciplinary charges should they reveal misconduct. We did not exonerate
Mr Makwakwa;

(c) no corruption was alleged at SARS, neither in the FIC Report nor in the PwC
sources of funds report. At worst R162 530.00 of payments by SARS to
Mr Makwakwa could not be verified (but that was because of poor record keeping
and we advised SARS to investigate this further). None of the 76 cash
transactions or the payments from Biz Fire Worx foreshadowed any corruption at
SARS at the hand of Mr Makwakwa;

(d) Lord Hain referred the matter to the Solicitors' Regulatory Authority in London, the
outcome of which was that the matter does not fall within their jurisdiction to
consider;

(e) we have also referred this matter to the Law Society for the Northern Provinces for
investigation, notwithstanding that there is no formal complaint with the Law
Society against us by anyone; and

(f) the statement is utterly baseless and highly prejudicial.
CONCLUSION

We as a firm (and | as a senior attorney) fully support the work of the Commission and will
cooperate with your offices in any manner requested of us.

| trust that what | have set out herein assists the Commission in its deliberations as
regards the Corruption Watch Submissions insofar as they relate to Hogan Lovells.

I do not comment on any of the other submissions made by Corruption Watch and

support any investigation into them.
| /ll‘ﬁ LA

LAVERY SECHABA MODISE

/
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| HEREBY CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT HE KNOWS
AND UNDERSTANDS THE CONTENTSo?fF THIS AFFIDAVIT, WHICH WAS SIGNED AND
SWORN TO BEFORE ME AT S @« Eirs ON THIS THE __/S74

DAYOF (DC TehER A ofX "THE REGULATIONS CONTAINED IN

GOVERNMENT NOTICE NO 3619 OF 21 JULY 1972 AND NO 1648 OF,_19 AUGUST 1977

HAVING BEEN COMPLIED WITH. %

COMMISSIONER OF OATHS

Patricia Freda Blaauw
Commissioner of Oaths
Reference 107/7/10
Randburg 05/07/2010
140 West Street
Sandton, Johannesburg
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Hogan Lovalls (South Africa) fac. i
22 Eredman Dilve
Sandtan, Johannesburg

PO Box 78333 Sandton Gity 2146

HO g a n DX 7 Sandton Square
T +27 11 266 6900
Lovells F +27 11 286 6901 :
www,hoganlovelis.com
Mr Teboho Mokoena Lavery.modise@hoganiovells.com :
D 2711 523 6011 J
The South African Revenue Services Your ref Mr T Mokoena
Our ref 1 Modise/).Ewang/4280336

Email: TMokoenad@sars.qov.za Matter ref: LO4767

29 September 2016

Private and Confidential

Dear Sirs
INVESTIGATION: SOUTH AFRICAN REVENUE SERVICE
1 Our letter of 19 September 2016 refers.

2. The South African Revenue Service ("Consultant and/or SARS") has requested that we
provide a scope of the invesfigation which can be undertaken by our Firm.

3. We confirm having been provided with a bundie of documents as set oul in annexure A
attached hereto.

4. Contalned in the bundle of documents is correspondence from the Director of the
Financial Intelligence Centre (FIC) to Commissioner Moyane dated 17 May 2016. Under
cover of this letter, Commissioner Moyane is provided with a report stating amongst other
things, that Mashudu Jonas Makwakwa (Makwakwa) and Kelly Ann Elskie (Elskie), both {
employees of Consultant, may be involved in or facilitating corrupt activities. The report
notes that the FIC. received various cash threshold reports and suspicious transaction
reports regarding Makwakwa and Elskie.

5, The comespondence Indicates that the FIC Is providing the report to Consultant in
accordance with section 40 of the Financial Intelligence Centre Act, 38 of 2001 (FICA) for
investigation to determine:

51  Whether the funds received by Makwakwa and Eiskie constitutes payment of proceeds of
crime arlsing from corrupt acfivities as defined in the Prevention and Combating of
Corrupt Activities Act 12 of 2004 (PRECCA). ("Request A"}

Hopan Lovells {Soulh Afiica) Inc, (fegisicalion nurmbor 1992/00G150/21; VAT registralion mimber 4420134641) ia an afffilsled buslhass of Hogan Lovells inlemstional LLP, i
2 Imited Eability partnerchip rap'stered 3 England and Welea. "Hogan Lovelis* Is an imernalions! legal practics thal Includes Hogen Lovells Inleraalional LLP and Hogan
Lovelis UB LLP, with offices In: Alicante Amsterdam Ballimore Beffing Brussels Caacas Golocado Spelngs Denver Dubei Dusselcor] Frankfusl Hamburg Hanai
Ho CHi Winh Cily Hong Kong Houslon Johanneaburg London Los Angeles Luxembourg Madrid Mexico Gily fiaml Mian ML fis Mantsrrey W Munich
Nens Yark Morhera Virginia Pardfs Perth  Philadelphia  Rio de Jeneira  Rome Son Flandlsco SBoPauic Shanghal SficonValley Singepore Sydney Tokya
Uz;n?baalatté_'\i?w \:‘Iﬂnashmg ton, D.C. Associaled Ofices: Gudapast Jakerta Jeddoh Riyadh Zagreb. Business Sesvica Conters: Johennesburg Louisville. Legal
Sarvite Conlar: Brmingl

Hogan Lovalls [South Afiica) pariners: L Modise (Chaifman), W Badanhorst, § Baker, W Beech, B Biebuyck, A Boshoff, ) Buchland, A Canny, P Cheaory, G Gremen,
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Teboho Mokoena B ' 27 September 2016

Whether Makwakwa and Elskie have committed acts of tax evasion and other
contraventions of the Tax Administration Act of 2011 (Tax Administration Act). (‘Request

B")

Whether Makwakwa and Eiskie effected payment in confravention of internal policies
and/or the Public Finance Management Act 1 of 1998 (PFMA) ("Request C"); and

Whether the aforementioned conduct of concealment and disguising of the true source of
these funds constitute acts of money laundering as defined in section 1 of the Prevention
of Organised Crime Act, 121 of 1998, (POCA) (‘Request D).

The FIG report does not come to any definitive conclusions on whether Makwakwa or
Elskie have committed an offence(s). Rather, the report provides data of suspiclous
activity which requires further investigation and analysls prior to a cohclusion being
reached regarding culpability.

We note from the bundle of documents provided fo us that on 15 September 2018
Colonel Heap of the DPCI contacted the office of the Coramissioner regarding allegations
agalnst Mr Makwakwa that appeared iIn the Sunday Times on 11 September 2016, We
are not aware of any other communications or developments following on from such email
correspondence.

In July 2016, Consultant invited Makwakwa and Elskie fo submit written responses to the
allegations contained in the FIC Report by 1 August 2016. On 27 July 2016, both
employees requested an extension o submit their responses by 30 September 2016. This
request was granted.

We set out below under each specific request how wé believe our Firm Is able to assist
Consultant to execute its duties as an emplayer and organ of state.

General Context in which Consultant operates

10.

11.

12.

12.1

JNBLIBO1/EWANGJEA/4280336.6 Hogan Lovells

Consulant is established as an organ of state within the public administration, but as an
institution outside the public service in accordance with the South African Revenue
Service Act, 34 of 1997, ( SARS Act)

To achieve its objectives Consultant must secure the efficient and effective, and widest
possible, enforcement of the national legistation listed in Schedule 1 of the SARS Act.
Schedule 1 lists the Tax Administration Act.

Section 40 of FICA deals with access to information held by FIC. Section 40 (1) of the
FICA states that no person is entitled to information held by the Centre, exceph

an investigating authority inside the Republic, the South African Revenue Service and the
intelligence services, which may be provided with such information-

(@ on the written authority of an authorised officer if the authorised officer reasonably
believes such information Is required ta investigate suspected unlawful activity; or

(b)  atthe initiative of the Centre, if the Centre reasonably belleves such Information is
required to investigate suspected unjawful activity;

~

3
1
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REQUEST A

A. Whether the funds received by Makwakwa and Elskie consfitute payment of
proceeds of crime arising from corrupt activities as defined in PRECCA.

13, PRECCA aims to provide amongst other things, measures to prevent and combat
corruption and corrupt activifies; to provide for the offence of corruption and offences
relating to corrupt activities; and to provide for investigative measures in respect of
corruption and related corrupt activities.

14, The request from the FIC is in essence for Consultant to determine whether an offence in
terms of PRECCA has been committed by Makwakwa or Elskie. Offences in terms of
PRECCA constifute a criminal offence.

15.  The investigation of criminal offences ordinarlly falls within the jurisdiction of the South
African Police Services (SAPS). In out view criminal aspects of the allegations against
these two employees (with the exception of offences in terms of tax legislation which
Consultant would ordinarily investigate) should be referred to the SAPS for criminal Z
Investigation. Lo

16. It appears from the correspondence of Colone! Heap of the DPCI's Serious Corruption
Investigation Component dated 15 September 2016 that an investigation is already i
underway. Colonel Heap however extended an invitation to Consultant to make contact

~ and work in collaboration with Its investigator assigned 1o the enquiry. '

17, The engagement and/or interaction between the DPCI and Consuitant fall outside these
terms of reference. The Hawks are currently dealing with the criminal investigation
pertaining to the two SARS employees. The criminal investigation is being administered
by the Hawks' Ant-Corruption Investigation Unit under DPCI enquiry: 03/06/2016. The
Hawks and Consultant have already established a solid and harmonious working
relationshlp In respect of the criminal investigation against the twa employees.
Consequently, the Firm shall be engaged by Consuitant as and when required and on a
need to know basis.

18,  Acoording to the FIC report, Elskie made three cash deposits into her personal bank
account. The sources of the funds are at this stage unknown and the deposlis are
deemed suspicious and unusual.

19.  Similarly, the investigation of the source of the funds to Fiskie would constitute a ctiminal
investigation and this aspect is currently being investigated by the DPCL

20. PRECCA imposes a reporting duty on any person whe holds a position of authority and
who knows or ought reasonably to have known or suspected that any other person has
committed-

201  an offence under Part 1 (General offence of corruption), 2 (Offences in respect of corrupt
activities relating to specific persons), 3 (Offences in respect of corrupt activitios refating
to receiving or offering of unauthorised gratification) or 4 {Offences in respect of corrupt
activities relating to specific matters), or section 20 (Accessory to or after offence) or 21
(atfempt, conspiracy and inducing another person o commit offence) (in so far as it £
relates o the aforementioned offences) of Chapter 2 of PREGCA; or

202 the offence of theft, fraud, extortion, forgery or uttering a forged document involving an
amount of R100 000 or more, must report such knowledge or suspicion or cause such
knowledge or susplcion to be reported fo the police official in the Directorate for Priority
Crime Investigation (DPCH), /

-~
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21. Failure to report constitutes an offence.

22. On written advice by the Hawks, Consultant has not yet laid a formal complaint with the
DPCI as the FIC report does not make any definitive conclusions on whether there has
been commission of an offence. It Is therefore imperative for Gonsultant to undertake this
investigative process (through its attorneys) in conjunction with the DPCI, the oufcome of
which will inform the nature of the formal complalnt(s) to be laid with the DPCI.

23, Should it be established that Makwalwa and Elskie have committed a crime as defined in

; PRECCA and if the sald employees are still employed by SARS, then disciplinary action
must be taken against them in addition to any criminal offences which may be uncovered
by the DPCI. At the appropriate stage, the Firm shall assist with all disciplinary action
subject to compliance with Consultant's procurement policies,

REQUEST B

B. Whether Makwakwa and Slskie committed tax evasion and other confraventions of
the Tax Administration Act 28 of 2011

24, The administration of Tax Acts as defined in the Tax Administration Act includes the 3

' obligation to obtain full information in refation to anything that may affect the liability of a
person for tax in respect of a previous, current or future tax period; determine the liability
of a person for tax; investigate whether a tax offence has been committed, and, if so-

M to lay criminal charges; and

(it to provide the assistance that is reasonably required for the investigation and
prosecution of the tax offence;

25, As part of its overall function and responsibliities, there exists a duty on Consultant {o

’ comply with the first request by the FIC and determine whether the alleged deposits and
payments made and received by Makwakwa and Flskie have resulted in contravention of
tax legislation or constitute a fax offence. This investigation should be done in the context
of Makwakwa and Elskie as taxpayers and not necessarlly as employees. In this regard
the responses 1o the allegations fo be received from the employees on 30 September
2016 as set out in paragraph 8, must be considered.

26. In the event Consultant determines that a tax offence has been committed by Makwakwa
or Elskie then such act or omission would also constitute misconduct in the employment
context in respect of which disciplinary action should be taken.

27.  Consultant must independently determine whether there has been contravention of fax
legislation or commission of a fax offence. Consultant shall appeint the relevant personnel
within SARS to conduct the necessary tax audit taking into account the relevant legislative
prescripts.

28. Should the investigation find that there has indeed been contravention of tax legisletion or
commission of a tax offénce, this would constitute misconduct on the part of the
employee. It is part of the Firm's mandate to assist Consultant to institute disciplinary
action against the employee(s) concerned.

JNBLIBOU/EWANGJIEA/4290336.6 Hogan Lovells
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REQUEST C

C. Whether Makwakwa and Elskie effected payments in contravention of internal

29,

30.

301

30.2

31

32,

33.

34.

35.

36.

policies andfor the PFMA

In order to determine if there has been a contravention of internal policies andfor the
PFMA, Consuliant will first need to establish the basis of the payments made by
Makwakwa and Elskie as get out in the FIC report.

The payments to Makwakwa as listed in the FIC report can be divided into two categorles:

Payment from entity Biz Fire Warx to Makwalowa (after a long sequence of money
transfers between different enfies emanaling from an initial payment from the
Departmeit of Water Affairs and Farestry to New integrated Credit Solutions); and

Ad hoc payments from Consultant to Makwakwa.

The FIC report notes that the payments made to Makwakwa which originate from
Consultant' were ad hoc and iregular. Further that these payments should be
investigated to determine whether Consultant has been defrauded and effected payments
in contravention of internal policies and/or the PFMA.

It is essential to establish the source and basis of these ad hoc payments fo Makwakwa.
We are of the view that this process be undertaken in conjunction with Request B as that
process will be able to establish the source of the funds, and whether there has been any
contravention of Consuitant's policies and/ or the PFMA.

Once the investigation into Requests B and C is completed, Consultant will be In a
position to determine the appropriate disciplinary action apainst the employees.

The FIC report notes that the payment from Biz Fire Worx to Makwakwa and the prior
money transfers between the various entities need to be investigated to determine if they
constitute payment of prooceeds of ctime arising from corrupt activities on the part of
Makwakwa and others, money laundering and/or give rise to an obligation for SARS
under the PFMA and its accountability to the executive authority. This aspect should be
reported fo the SAPS for investigation as it falls squarely within its jurlsdiction.

Once the basis of the payments made to Makwakwa by Consultant is established, our
offices will be in a pusition to determine if there has been a breach of Consultant's internal
palicies and or the PFMA and recommend the manner in which the findings should be
addressed.

in the event that the SAPS investigation: and that conducted by the relevant internal
personnel within SARS reveal that the payment to Makwakwa by Biz Warx constitutes an
offence, we will also be in a position to assist Consuitant to institute disciplinary action.

1

See annexure F of the FIC report— table of ad hoa payment from SARS

JNBLIBOT/EWANGJEA/4280336.6 Haogan Lovells™
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REQUEST D

37.
38,

D. Whether the aforementioned conduct of concealment and disguising of the true

source of these funds constitute acts of money laundering as defined in section 1
of POCA.

Money laundering as defined in section 4 of POCA constitutes an offence.

The investigation of criminal offences falls within the jurisdiction of the South African
Police Service and such aspect of the FIC reguest should be reported to the SAPS for
further investigation. Given that Colonel Heap is to be engaged further to seek the
assistance of the DPCI to investigate Request A, we suggest that the engagement should
also include Request D.

Conclusion

39,

40.

41.

42,

43.

44,

With regard to Reguest B, Consultant is under an obligation to determine whether
Makwakwa or Elskie In their capacity as tax payers, have committed a tax offence given
the information contained in the FIC report. This investigation must also include a
determination of the basls of the ad hoc payments fo Makwalkwa as required under
Request C,

(n the event that Consultant establishes that Makwalkwa or Elste have cominitted an
offence in contravention of any tax legisfation or that there has been a contravention of
internal policies and/or the PFMA then we are in 2 position to assist Consuttant to institute
disciplinary action against such employee. '

We estimate that the investigation as per these terms of reference is to be concluded
either at the end of October 2016 or the first week of November 2016, Consultant shall
extent the time period if the Firm requires such an extension in order to conclude fs
investigation.

Once the investigation has been undertaken and if the outcome reveals that an offence
has been commitied by either Makwakwa or Elskie, we will be in a positieh to assist
Consultant to initiate disciplinary action for misconduct against either of the employees in
the employment context. This would involve drafting disciplinary charges against the
employees, prosecuting the disciplinary enquiry, and the appointment of an external
chairperson. The firm shall appoint either a retired judge who is knowledgeable in labour
law or a Senior Counsel wha s knowledgeable in labour faw and with more than 15 years
experience at the bar.

Should Consultant accept the terms as set out-above, we request that the acceptance be
confirmed by appending a signature below.

We advise accordingly.

JNBLIBOV/EWANGIEA/4290338.6 Hagan Lovells
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Yours sincerely

Lavery Modisa / Jean Ewang/ Phetheni Nkuna
Chairman / Senior Aesociate/ Assaclate
Hogan Lovells (South Africa) Inc.

For South African Revenue Service:

Signature:

Name: COMMISSIONER TOM MOYANE

pesignation: COMMISSIONER, SOUTH AFRIGAN REVENUE SERVICE
Date: oy @efohes 2016
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CONFIDENTIAL

Financial Intelligence suggests that the subjects:

MASHUDU JONAS MAKWAKWA! (ID 6§901066129084) (“MJI”), employed by the
South- African ReVanhe Service (“SARS") as.an Executive and Chief Officer: Business
and Individual Taxes and KELLY-ANN ELSKIE? (ID 8805160057083) (“KE”), an
employee at SARS, may be involved in or facilitating corrupt activities.

Suspicious and unusual cash deposits and payments into MJM's and KE’s persanal bank
accounts require investigation to determine if these cash deposits and payments are
proceeds of crime and/or money laundering in order fo institute appropriate criminal

justice action.

SUSPICIOUS AND UNUSUAL CASH DEPOSITS AND PAYMENTS INTO MJM’s3
ACGOUNT

MJM's personal bank account4 is the primafy account used to receive and disburse funds.
Credi_t‘s- into this account have: increased yearly® from R1,358,817.01 in 2010 to
R3,418,925.43 in 2015 (approximately 152%). Likewise, MJM'’s paymenis have grown
over this period, creating a dependency on suspicious cash deposits and payments to
maintain his current standard of living. These payments and cash depasits are of concern
as they originate from unknown sources and undetermined legal purpose.

SUSPICIOUS AND UNUSUAL CASH DEPOSITS:

Between 01 March 2010 and 31 January 2016 seventy five (75) cash deposits® totalfing
R785,130.00 were deposited into MJM's personal bank account; of which forty eight” (48)
cash deposits amounting to.R726,400.00 was deposited between 2014 and 2015,

1 see Annexure A. 1D document of MiM.

2See Annexare B. ID document of KE (formerly JORDAAN).

3 FNB.Private Wealth Cheque account 60066187648.

% See Annexuyre C. FNB account 60066187648, Statements for the period 01 January 2010 to 31 January 2016.
301 March to 28 February of each financial year.

8 Deposits of coin and paper meney of the Republic.

7 see Annexure C. FNB account 60066187648, Cash deposits marked in yellow,

Page 1 of &
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CONFIDENTIAL

A comparative analysis in the value of cash deposits into MJM's personal bank account
between 2010 and 2015 revealed that in 2013/2014 a sudden increase from R5,500.00
to R278,400.00 occurred, while in 2015, the value of cash deposits increased to
R448,000.00. '

Cash deposits constituted R278,400.00 (or 11.4%) of total credits into the account in 2014
and R448,000.00 (or 13.1%) in 2015,

In one cash deposit of R68,000.00, MJM was confirmed as the depositor®.

In the forty seven (47) other cash deposits, the identity of the depositor is unconfirmed.
However, in thirty four (34) cash deposits (R606,200.00) information suggests that MJM

conducted these cash depaosits in person.

On 25 September 2014, MIM exchanged foreign currency (US$ 13,500.00) into South
African Rand equal to R147,850.65°%, which amount was credited to his. personal bank
account. The source of the forelgn currency is unknown.

The volume and value of cash deposits are highly unusual, as MJM is permanently
employed™. These afore-mentioned cash deposits should be investigated fo determine
whether these funds were received by this SARS employee constitute payments of
proceeds. of crime arising from comupt activities as defined in the Prevention and
Combatting of Corrupt Activities Act 12 of 2004 (“PRECCA"), in light of the position of
authority held by MJM.

The exchange of foreign currency shoilld be investigated fo establish if there werse
exchange control contraventions in this transaction.

Further, it was also noted that other irregular and ad hoc payments from SARS were
credited into MJM's personal bank account. The value of these pay’menté“ for the past
two (2) financial years (2014 to 2015) amounted to R334,.450.05 as compared to
R82,635.30 between 2012 and 2013,

# See Annexure D. Image of depositor,

¥ See Annexure C FNB account 60066187648 {page 72).
19 See Annexure E. SARS official salary advice.

Y see Annexure F. Table of ad hoc payments from SARS,
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¥

These payments should be investigated to determine whether there were any
misrepresentations or fraud on the part of MJM that resulted in SARS making these
payments.

SUSPICIOUS AND UNUSUAL PAYMENTS:

On 11 February 2015, the DEPARTMENT OF WATER AFFAIRS AND FORESTRY'2
conducted a transfer to the entity NEW INTEGRATED CREDIT SOLUTIONS®
(Registration 2001/004355/07) to the valise of R17,872,957.131.

On the same day, NEW INTEGRATED GCREDIT SOLUTIONS transferred
R17,872,857.13" to another account in the same name via an inter-account transfer,

On 12 February: 2015, NEW INTEGRATED CREDIT SOLUTIONS conducted a
subsequent inter-account transfer of R5,000,000.00% between accounts held in the

entity’s name.

On 12 February 2015, the entity MAHUBE PAYMENT SOLUTIONS' (Registration
2013/086828/07) received R4,468,239.287® from NEW INTEGRATED CREDIT
SOLUTIONS,

On 13 February 2015, MAHUBE PAYMENT SOLUTIONS made ar internal electronic
funds transfer (“EFT”) payment of R4,200,000.0010 to a Standard Bank Savings account
held in the name of the‘same entity,

2 Funds originated from National Treasury via account number 80332862 held at the South African Reserve Bank,
3 See Annexure G, CIPC registration certificate.

1 See Annexure H. ABSA Call account 4053260748 {page 43).

5 See Annexure |. ABSA Call account 9105455793 {page 05).

16 See Annexure I, ABSA Cheque account 4058209511 {page 28).

Y7 See Annexure K. CIPC registration certificate.

*®See Annexure L. Standard Bank Bizlaunch account 241349307 (page 77).

* See Annexure M. Standard Bank Savings account 226322955 {page 15).
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On 26 February 2015, MAHUBE PAYMENT SOLUTIONS made an intermnal electronic
funds transfer (EFT) payment of R3,800,000.00% back to the Standard Bank Bizlaunch
account,

Following this, on 26 February 2015, MAHUBE PAYMENT SOLUTIONS made an EFT

payment of R3,813,300.00? to the entity ARVOMARK?? (Registration 2012/ 13693/07).

Again, on 28 February 2015, ARVOMARK made an EFT payment of R3,420,000,00% fo
the entity CLIPPER FINANCIAL SERVICES# (Registration 2010!0045151’07).

Immediately thereafter?®, CLIPPER FINANCIAL SERVICES made an EFT payment of
R3,125,000.00% to MAHUBE PAYMENT SOLUTIONS.

On 04 March 2015, MAHUBE PAYMENT SOLUTIONS made an EFT payment of
R1,254,000.00% to ARVOMARK.

On the same day?, ARVOMARK made an EFT payment of R1,140,000.002 to the entity
STREET TALK TRADING 181% (Registration 2011/075845/23), retaining R114,000.00,
approximately 10% of the amount transferred.,

Upon receiving this transfer, STREET TALK TRADING 181 immediately® transferred
R600,000.00° to the entity BIZ FIRE WORX3? (Reg_istration 2012/023231/07).

BIZ FIRE WORX retained R120,000.00 and electronically transferred R480,000-00 in
three (3) payments34, into MUM's personal bank account as follows:

%0 See Annexure L. Standard Bank Bizlaunch account 241349907 (page 79).

1 See Annexure N. Standard Bank Business Current account 300120699 {page 57)#

%2 See Annexiire 0. CIPC registration certificate.

%3 See Annexure P. Standard Bank Business Current account 023210346 (page 255).

* See Annexure Q: CIPC registration certificate.

26 February 2015.

% See Annexure L. Standard Bank Bizlaunch account 241349907 (page 79).

7 See Annexure N. Standard Bank Business Current account 300120699 (page 60).

B 04 March 2015.

# See Annexure R. Standard Bank Bizlaunch account 023071966 (page 55).

# See Annexure S. CIPC registration certificate,

3 04 March 2015.

32 See Annexure T, Standard Bank Business Current account 421586427 {page 258),

* See Annexure U. CIPC registration certificate. MV was a director between 08 February 2012 and 032 May 2012,
# See Annexure C. FNB account 60066187648 {page 35 and 38). EFTs marked in orange.
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« 09 April 2015 (R150,000.00);
s 09 April 2015 (R200,000.00); and
s 07 May 2015 (R130,000,00).

These payments must be investigated to determine:

e Whether the funds received constituted payments of proceeds of crime arising from
corrupt activities on the part of MUM and other individuals and entities involved in these
transactions,

o Whether the afore-mentioned conduct, concealment and disguising of the true source
of these funds conslitute acts of money laundering as defined in section 1 of the
Prevention of Organised Crime Act 121 of 1998,

Six (6) days after receiving the last payment from BIZ FIRE WORX (13 May 2015), MJM
made an EFT payment of R200,000.00% from his personal bank account to Mercedes
Benz Financial Services for a Mercedes Benz €220 BLUETEC (Licence DR83JXGPY), in
favour of a Kelly-Ann ELSKIE ("KE).

SUSPICIOUS AND UNUSUAL CASH DEPOSITS INTO KE’s ACCOUNT

Between 22 and 24 December 2015 three (3) cash deposits totalling R450,200.00 were
deposited into KE's personal bank account?,

The cash deposits®” were structured into two (2) payments of R160,000.00 each and one
(1) payment of R130,200.00.

The deposits were made over three (3) consecutive days into three (3) different branches
of the same bank, all located within an approximate 10 km radius.

KE was confirmed as the depositor® for two (2) of the cash deposits.

% See Annexure C, FNB account 60066187648 (page 35).

% See Annexure V. ABSA Account 4079460540, Statemants for the period December 2013 to February 2016,
37 See Annexure V. ABSA Account 4078460540 [page 57).

3% See Annexure W. Image of depositor and accompanying persons,
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The source of these funds is unknown and the value of these cash deposits is suspicious
and unusual considering the financial profile of KE.

- KE used these proceéds along with funds from the sale of a previously owned property
to purchase a new property.

These payments must be investigated to determine:

o Whether the funds received constituted payments of proceeds of crime arising from
corrupt activities on the part of KE and evaluate the implications to SARS.
«  Whether the afore-mentioned conduct, concealment and disguising of the frue source -
- of these funds constitute acts of money laundering as defined in section 1 of the
Prevention of Organised Crime Act 121 of 1998,

END.
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10.

Confidentiality

5

conduct by our client, for which our client must answer to you as his
employer.

5.2. Hogan Lovells advised that the regularity or. otherwise of the FIC
document is an issue for our client to raise with FIC, including to
obtain copies of the STRs and CTRs, In your view, as communicated
by Mr Lavery, the documents that are said by FIC to give rise to its
request to you, in terms of section 40 of FIGA, to investigate our client,
is not relevant for purposes of your investigation. )

Qur client is in 2 most invidious position.

6.1. He is accused of criminal conduct based on the content of the FIC
document but without FIC having disclosed the important STRs and
CTRs that give it cause to invoke section 40 of FICA,

6.2. This request to you by FIC, a materially flawed one in our view, has
resilted in our client's suspension and an investigation into possible
gross misconduct on his part based on the FIC document.

8.3. In short, you are required to conduct an investigation in consequence
of the invocation of a statutory provision but based on an incomplete
originating instruction.

Even so, our client acknowledges the seriousness of the allegations, as
baseless as they are, and the need for you as his employer to investigate
their veracity given they are made against a senior executive within the
SARS organisation.

contained in the FIC document and provides by way of this submissiorn,
as best he can, & detailed explanation of the deposits and payment:
recorded in the FIC document.

Our client mjin’fains that there is no substance to the allegations

The matters dealt with in this submission telative to the FIC allegations
highlight the prepasterous nature of the allegations against our client.

Please note that our client does not deal with the allegations concerning
his fiancé, Ms K-A Elskie, also a SARS employee.

You state in your letter of 20 May 218, to our client, the FIC document is
"olassified as extremely confidential containing seriolis allegations around
[our client]". '

%




11,1

11.2.

‘qm)

11.3.

It is most disconcerting that these very allegations against our
client, despite being extremely confidential, have found their
way into the media.

Qur client's response, including what is stated in this
communication is also extremely confidential and he requests
that none of what our client communicates to you be disclosed,
in any manner, without our client's prlor express writien
consent.

Our client's concerns about confidentiality were iabled at the
meeting with Hogan Lovells as, @amongst other ihings, the
communications between our client and you are private and
deserving of protection under, at least, the Protection of
Persanal Information Act, 4 of 2013, It was made clear that our
client does not suggest that you would act in any manner
contrary to our clienf's rights of privacy but raised this of
necessity given the publication in the media of startlingly
accurate reflections of the FIC zllegations. .

Qur client's profile

: 12, Our client is presently employed by SARS in an executive capacity as the
| . Ghief Officer: Business and Individual faxes, reporting directly to the
SARS Commissioner., '

12.1.

‘lmi)

i 2

12.3.

12.4.

Our client joined on SARS 1 August 1995 as an auditor, and
over the: past 21 years has steadily progressed through the
ranks, having served in various senior management positions
under three suTcessive SARS Commissioners.

He was appointed to his current position in October 2015 and
prior to that date served as Group Executive: Audit and then as
SARS: Chief Operating Officer,

Our client is one of anly a few SARS executive officlals issued
with a top security clearance, having been subjected fo a

rigorous background Investigation, including a polygraph and

financial back ground/conflict of interest investigation by the
State Security Agency.

Qur client has not been charged or investigated previously for
any misconduct during his tenure at SARS.

129
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13. Our client is one of SARS' most experienced executive managers and is
well versed with the operations of SARS at all levels of the organisation.

13.1.

132

13.3,

13.4.

Qur client has been tasked to oversee the SARS Restructuring
Project as part of the review of its operating model. By all
accounts, our client is integral to the restructuring process and
serves as an important custodiah of the organisation's
institutional memory in support of the cumrent SARS
Commissioner, Mr Tom Moyane, appointed in 2014,

Various media reports confrm that the former SARS
Commissioner and current Minister of Finance, Mr Pravin
Gordhan is vehemently opposed fo the S8ARS Restructuring
Project, which resulted in a public stand-off between Mr
Gordhan and the SARS Commissioner, Mr Moyane: =

A key part of the SARS Restructuring Project is the review of

the SARS IT architecture which serves to support its core

business of revenue collection and servicing its customers. The
initial IT "health eheck" has revealed the appaintment of certain
IT companies In circumstances that justifies investigation. For
example, in one instance SARS has spent R 1 billion since
2008 on IT services provided by one service provider,
appointed through a tender exemption process.

- As a result of the initial findings of Gartner and Bain

Consultants, who were awarded the SARS Restructuring
Project, including the initial IT "health check”, the SARS
Commissioner appointed Grant Thorntan PS Advisory in
November 2015 to conduct forensic investigations into the
procurement of goodj and services for the GSARS
Modernisation and Technolagy projects from 2007 to 2014.
This is referred to as "Profect Lion",

14, Our client is of the view that the FIC allegations underpinning his
suspension on 15 September 20186, appear to be motivated by, amongst
other things, concerns that the continued appointment of service providers
embedded in SARS for the past 10 years or more may be imperilled if the
SARS Restructuring Project proceeds to completion.

15.

allegations about hirm, we believe brings into question the reason for the
FIC document and the request that you investigate our client,




- 17.
tF
18,
™
19,

The FIC document

16. Given his senlority in SARS, our client acknowledges that the FIC

allegations about him are very serious; these are described by FIC to be
"suspicious and unusual cash deposits and payments" into the personal
barik accounts of our client and Ms Elskie which SARS Is to investigate for
contravention of any tax related provisions, internal policies or statues or
benefited from any money laundering or corrupt related activities, and
must be investigated, '

We intentionally do not deal with the legal import and nature of the
criminal conduct alleged by FIC,

17.1. It is not necessary to do so in this submission as our client
demonstrates he has not acted unlawfully in any manner at all.

17.2. The FIC allegations have been irresponsibly- made and the
conclusions drawn unsustainable.

17.5. It must be recorded that the allegations against our client have
no factual basis and are defamatory of our client.

Despite the FIC's request that SARS Investigate these very serious
allegations in terms of section 40 of FICA and the invitation (see
paragraph 2) SARS has not been provided with the CTRs or STRs relied
upon by FIC and which gave rise to the request to investigate.

18.1. As stated, in our client's view, section 40 of FICA entitles SARS
to these CTRs and 8TRs, and any other information held by
FIC. In light of the allegations made by FIC such information
must be reasonzbly believed to |be required ‘for SARS'
investigation into what FIC contends |s suspected unlawful and
criminal activity by our client.

18.2. These suspicions are sufficiently serious for FIC to have
referred the FIC document to the Directorate for Priority Crime
Investigation.

The FIC document represents an analysis of certain transactions (cash
deposits and payments) info our client's First National Bank ("FNB")

- personal bank at¢count covering 71 months between 1 March 2010 and

31 January 2016.




19.1. These transactions are recorded on our client's FNB personal

bank account statement (annexure C to the FIG document),

which was obtained on 22 February 2016, without our client's
knowledge or consent.

19.2, There is no explanation in the FIC report for why the
transactions FIC refers to were not investigated at the time
they were each made but rather investigated cumulatively and
retrospectively.

19.3. Our client surmises that in isolation these transactions are not
unusual or suspicious, but taken curnulatively they could he
embellished and speculated upon to represent something
unusual and suspicious.

19.4. Our client denies that the transactions identified by FIC are
unusual or suspicious.

20. Our client does not comment on the competence, or otherwise, of FIC
submitting the FIC document to SARS for investigation but reserves his
rights in this regard.

The FIC document : suspicious and unusual cash deposits and
payments

21. FIG contends that the payments and cash deposits identified in the FIC
dotument "are of concern as they originate from unknown sources and
with an undetermined legal purpossg”. We deal below with origin of the
sources, some of which are in fact known to FIC (apparent from the FIC
jocument), and the reasons for the payments and deposits,

22.

IC makes much of the ratio between the payments land deposits,
seemingly to create an impression of unlawfulness in our client's banking
transactions. There is also much reliance on speculation and innuendo,
all of which is ill-conceived and which permeates all of the FIC allegations.

23. Our client does not dispute that the cash deposits and payfnenis reflected
in the FIC document were made into his FNB persohal bank account.

23.9. These cash deposits and payments are legitimate, have been
...... and will be declared by aur client in his annual tax_returns,
where appropriate, and are explained below.
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23.2, These allegedly suspicious and unusual transactions were
transparently made by our client and without any intention of
concealment, which is in kesping with FICA's principles,

23.3. ' The transactions that have given rise o the FIC allegations can
be categorised as follows:

23.3.1.SARS paymenis (see page 3 of the FIC document and
paragraphs 26 and 27 below);

23.3.2.repayment of investor funding by Biz Fire Worx (Pty) Limited
("BFW") (see pages 3 to 5 of the FIC document and
paragraphs 33 to 42 below); '

23.3.3.proceeds of the sale of movable property (see page 3 of the
FIC document and paragraphs 48 {o 49 below);

23.3.4.proéeeds of the sale of immovable property (see page 2 of the
FIC document and paragraphs 44 and 45 below); and

23.3.5.family and friend related transactions (see page 2 of the FIC
document and paragraph 50 to 54 below).

24, The ftransactions referred to in the FIC document amounts fo
approximately R 1500 000.00 over a 71 month or 8 year period.

24.1. Over that same period, our client's income from SARS through
salary and performance bonuses amounted to approximately
R 15 000 000.00.

24.2, f the approximately R 1 500 000.00, R480 000.00| is
%payment on account of investor funding (dealt with below);

24.3, This also includes an amount of R 334 459,00 is in respect of
legitimate payments client received from SARS in respect of
authorised overseas business expense relmbursement and
encashment of accumulated annual leave (this is dealt with
below).

25, We deal with the specific cash deposits and payments referred to in the
FIC document, with reference to the enclosed spreadsheet, marked
Annexure A. Our client compiled this spfeadshaet Which provides detalil,
amongst other things, as to:

25,1, the date of the deposit;




B .

25.2, the deposttor,

2h.3. the source of the deposited funds;

254, the fax status of the funds; and

25,5, supporting documentation, enclosed where available.
Payments from SARS

26. There is the patent insinuation that our ciient has defrauded SARS in the
2104 and 2015 financial years with reference to "ffregular and ad hoc
payments from SARS" totalling R334 450.05. Other than to compare to
the total paid to our client in 2012 and 2013 of R82 635.30, there is no
substantiation by FIC for why such payments are said to be irregular.
This suggests that FIC has some insight into the remuneration SARS
pays to our client.

27. SARS' strict internal policies and procedures render the allegation that our
client has defrauded SARS quite silly, to say the least,

28. There is as a matter of fact nothing irregular at all in the payments from
SARS in the 2014 and 2015 financial ysars totalling R334 459.05.

29. These payments include reimbursement to our client of SARS overseas
business travel expenses, duly approved and in accordance with SARS'
internal policies.

29.1. Our client travelled to, amongst others, China, Kenya, Spain,
Netherlands, lran, USA, Londeon, Swaziland, Mozambique and
Zimbabwe.

29.2. Qur client has in support of such reimbursement the

documents enclosed marked Annexure "B1" to "B7", but these
are not comiplets.

30. Our client has been abla to identify two payments to him that relate to
encashment of annual leave in the amount of R89 163 and R23 751.

31. As indicated to Mr Lavery, our client is not in possession of all of the
~documents supporting these payments fo him——The supporting
documents wete submitted to you at the time that our client claimed
reimbursement and the encashment of his leave. Our client advises that
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your human resources department will be in possession of the supporting
documents and records of these payments.

32. Our client requests that he be provided with all of the records in support of
all the payments made to him by SARS, other than in respect of his
remuneration, for the period scrutinised by FIC, namely January 2010 to
January 2016. He is unable to obtain all of these records as he does not
have access to his work emails.

Paymerits from BFW

33. According to the FIC document, our client received 3 paymenis fotalling
R480 000 from BFW, as follows:

34.

33.1.

R 150 000.00 on 9 April 2015;

33,2, R 200 000.00 on 9 April 2015;

33.3.

R 430 000.00 on 7 May 2015.

it is alleged that the BFW payments originated from a payment of
R17 872 957,13 by the Depariment of Water Affairs and Foresiry
('DWAF") to a company, New Integrated Credit Solutions (Pty) Limited
("NIG8") oni 11 February 2015.

34.1.

342,

34.3.

34.4,

According to FIC R480 000 of the R17 872 957.13 paid by
DWAF found its way to our client, through successive
payments of smaller amounts to various third party entities.

March 2018, relates t¢ a continuum -of transactions tracing
back to the original payment by DWAF to NICS a month earher,
was the source of the R480 000 paid to our clignt. ;

It is" asserted that a p%ﬁy_ment of R 600 000.00 to BFW on 4

Our client is aware that NICS did some work for SARS
approximately 10 years ago though he was never involved in
the procurement of lis services.

Our client knows Mr Patrick Monyeki, who is a director of
Mahube Payment Solutions (Pty) Limited ("MPS"). Our client

- ———doses not have any business connection with MPS,
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36.

37.

24.5. Our client has no knowledge of the other entities referred to in
the FIC document, and in particular is hot aware if any of these
entities in fact provide services to SARS.

34.8. Our client, as an executive employee of SARS, has no

connection whatsoever with DWAF. He is not in any position
to influence procurement by DWAF as insinuated by FIC.

.1t is not disputed that client was a director of BFW from its initial CIPC

registration in 2012.

35.1. His inltial involvement stems from an approach in 2009 by a
: BFW director, Mr Lokisane Precious Molea ("Molea") for
financial assistance, which gradually evolved into more active
strategic support culminating in our client taking a directorship
when it was registered in 2012, The company focused on
firefighting, cleaning, general maintenance and security related
services. The financlal assistance was over an extended
period of time and including ad hoc purchases of furniture and

computer equipment.

35.2. Our client declared his interest in BFW to SARS, as per the
enclosed SARS declaration marked Annexure C.

Our client was a director of BFW until his resignation af the end of 2012
due to anticipated potential conflict of interest when BFW started
compsting for public sector tenders and his increased workload as a
diféctor of BFW. The CIPC document reflecting the resignation is
enclosed marked Annexure D.

By the |time he resigned as a director our client had provided twestor
fundirig to BFW and Molea fotaling R 5560 000.00 to enable Molea to,
amongst other things, set up the business of BFW and to purchase
supplies relating to its core business.

37.1. Molea undertook a written acknowledgement of debt ("AOD")
in favour of our client in the amount of R550 000, representing
the "TOTAL AMOUNT INVESTED IN [BFW]'. A copy of the
AOD, dated 28 February 2012, is enclosed marked Annexure
E

372 It was a material term of the AOD that BFW make regular

payments in settlement of the R650 000 loan "AS AND WHEN

e
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FUNDS BECOME AVAILABLE® and notably into our client's
FNB personal bank account with account number 6006618764,

38. BFW was not able to repay the loan when our client resigned as director

39.

40.

in late 2012. The three payments totalling R 480 000,00 were paid on
account of what is owed under the AOD. A balance R70 000 remains
outstanding. Payment was made into the specified bank account, which
is the very same FNB personal bank account subjected to FIC scrutiny.

These payments ta our client from BFW will be declared on our client's
annual income tax return, which is due at the end of November 20186,

Without in any way being obliged to, and only in order to deal with the
allegations against our client, he shquired from Molea about the origin of
the funds that enabled BFW fo make the payments to our client in April
and May 2015, some three years after the AOD was signed.

40.1, Molea provided our client with an affidavit, signed and
commissioned on 14 September 2016, in which he states,
. amongst other things, the following:

40.1.1.in order to finance the purchase of certain pumps to be
supplled to the Department of Mineral Resources ("DMR"), he
obtained g loan from a friend, Philip Amold of Street Talk
trading 181 CC t/a STT Services ("STT") in the amount of
R600 000;

R

& g
40.1.2.the Joan of R600 000 was transferred to BFW in early March-

20185;

40.1.3.1t transp#recé that the requisition for pumps to be supplied to the
DMR wals a scam;

40.1.4. Molea used the R600 000 to repay R480 000 on account of the
R550 000 ‘"existing loan which was already 4 years
outstanding”,

40.2. A copy of Molea’s affidavit is enclosed marked Annexure F.

41, Our client points out the statement in the FIC document that:

“Upon receiving this fransfer, STREET TALK TRADING [mmediately
transferred R600,000.00 to the entity BIZ FIRE WORX (Registration
2012/023231/07). BIZ FIRE WORX retained R120,000.00 and

‘
|
;



42.

43.

electronically transferred R480,000.00 in three (3) payments, into
MJM’s personal bank" (our emphasis)

41.1. It is not explained in the FIC document how this conclusion of
"immediately" is arrived at or why this conclusion, suggestive of
something sinister, is in-any way relevant to the FIC allegations
about our client. This conclusion is obviously inconsistent with
and irrelevant to the facts recorded in the FIC document
goncerning our client and the payments to him by BFW,

41.2. It is stated that the transfer of R 600 000.00 to STT was on 4
March 2015 and that the first two payments totalling R
300 000.00 from BFW to our client were on 9 April 2016; FIC's
insinuation cannot be Imputed to our client given the payments
were made to him by BFW a month after it had recejved money
from STT.

It is evident that the lack of contemporaneity between the transaction
dates and payments set out by FIC, without any supporting bank
statements, does not support the inference of a link between DWAF and
what BFW paid our client.

Aligned with the payment from BFW, and presumably with a view to
sustain another Insinuation of unlawful conduct, the FIC document
records that our client "made an EFT payment of R 200 000.00 ... on 13
May 2016 to.Mercedes Benz Financiel Services for & Mercedes Benz
C220 BLUETEC (Licenc; in favour of [our client’s s fiancé]".

43.1, This information is not discernible from our cllents FNB
personal bank statgments. There is o explanation in the FIC
document as to the fsource of this infqn‘naﬂon‘.

43.2. it appears that this information was obtained outside the remit
of what our client understands to be the ambit of FIC's
investigation expressed in the FIC letter .

Sale of immovahle property

44.

Our client acquired certain immovable property, comprising a vacant
stand described as no 1382, Makhado Location, Dzananl, Venda
("property") in August 2012 for R89 000. —




44.1.

44.2.

The purchase price was to be paid by way of a deposit of
R8 900 on 22 April 2011 and the balance of R80 100 by 30
August 2011.

Our client had intended to establish a business on the property
but over time lost interest in doing so. Motivated by the
increase in the value of the property, our client determined to
dispose of it.

45. The property was sold In April 2015 to a construction company, Rym
Construction Enterprises, for R 250 000.00, payable in instalments by 1
March 2016. These payments were received mostly in cash which client
deposited Into his FNB personal bank account;

46. A copy of the two offers to purchase are enclosed marked Annexure G
and Annexure H, respectively.

Sale of mevable property

47. This relates to the deposit of USD13 500 into our client's FNB personal
bank account, B

48. Our client’s father, Mr Motiisie Patleiswana Mokoena, is a Zimbabwean
national. Our client did not have any coritact with this father during his
upbringing. In 19986, our client made contact with his father for the first
time. By then he had just started his career at SARS.

48.1.

48.2.

48.3,

As a traditional gesture of compensation for not contributing to
our client's upbringing, his father offered him 25 cattle as
recompense. Our client's father runs a thriving business in

livestock, selling to abattolrs, butcheries -and other buyers of - - -

livestock. Our client accepted the gift and the caltle remained
in Zimbabwe, in the possession and under the care of Mr
Mokoena,

By 2014, the herd of 25 caltle had grown substantially, At our
client's request, 21 of his cattle was sold and realised sale
proceeds of USD 14 200, USD 13 500 of which was delivered
to our client by a relative.

The _foreign currency of USD 13 500 referred to in the FIC

document, equating to R147 850.65, represents the net
proceeds of the sale of our client's cattle on his behalf by his

/

.

i
i
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father, Mr Mokoena. The difference of USD 700 was paid to
the individuals who took care of the sold catlle.

49. We enclose an affidavit by Mr Mokoena in which he deals with sale of the
caltle as well as the financial assistance he provides to our client from
time to time, marked Annexure |.

Family and friend related transactions

50. It Is apparent from the information provided in the spreadsheet (Annexure
A) that a substantial number of the transactions are family and friend
related.

51. Many of the transactions refer to our client's father, Mr Mokoena, We
refer to what Is stated in paragraphs 47 to 48 above in regard to Mr
Mokosna.

51.1. 'In addition to attending to the sale of our client's cattle, our
client’s father provides financial assistance to our client as well
as funds from time to time for disbursement to or on behalf of
our client’s siblings, his mother and other family members.

51.2 In other instances our client, as the eldest son collects funds
from varlous farhily members for family projects and events,
and uses his personal FNB bank account for such collections
and related disbursements.

52 In order to illusirate the nature of these related transactions, we point out
certaln items on Annexlre A,

52.1. Our client made a deposit on 18 January %016 of R 48 700.00.
] Mr Mokoena provided the R 48 700,00 to lassist our client with
! his residential rental obligation and with the legal expenses our
client had incurred in connection with his divorce from
| Molibinyane Makwakwa, who Is also a SARS employee. The
" divorce was finalised on 13 October 2016, _

L

52.2. A deposit of R 50 000.00 was made by client on 20 November
2014, which was a reimbursement by Mr Mokoena for motar
vehicle tyres, groceries and clothing our client had purchased

B for his father.

52.3. There are a number of deposits by our client in respect of
repayments of loans that he had extended to friends and
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family, such as his cousin Jo& Makwakwa and his friend
Stephen Mulandzi.

524, As the eldest son our client coordinates family functions and
takes care of family responsibilities. He has mads deposits of
contributions paid by family members for example for their
2014 year end function. There were also confributions to the
cost carried by our client for repairs to his grandmother's home.

83, ltis inconceivable that deposits of thig nature could be suspicious or
unusual. They are not.

In conclusion

94. Our client believes that he has provided an explanation for the deposits
and payments labelled by FIC as unusual and suspicious, with sufficient
detail to demonstrate that our client has not engaged in any corruption or
money laundering or any other unlawful conduct,

54.1. Our client has been transparent, as far as FICA is concemed,
by utilising his FNB personal bank account for all these
transactions,

54.2.: There Is no evidence or justifiable suspicion of any alleged
unexplained  wealth  conducted  through  undercover
transactions.

54.3, There is no evidence of any concealment of funds by our clfent

and despite such obvious transparency in line with FICA our
client is accused of criminal conduct,

Abuse of Process

55. For the sake of completeness and necessity, our cdlient returns to the
statement by FIC that the payments and cash deposits "are of concemn as
they originate from unknown sources and with an undetermined Jegal
purpose”, our client has serious reservations about the propriety of the
FIC process in this instance and suspects that it has been improperly
influenced and is thus tainted.

56, Our client's réservations are informad by:

56.1. the cumulative and refrospective reliance on STRs and CTRs -

covering a period of 71 months or 6 years;




56.2. the failure to provide SARS with such STRs and CTRs;

56.3. linking our client and his fiancé in unlawful conduct when the
transactions relating to each of thern are unrelated to one
another and they keep separate personal bank accounts;

56.4. information about our client having paid R200 000 to Mercedes
Benz Financlal Services towards the purchase of a clearly
identified motor vehicle and stated to be in favour of our

.§ " client's flancé; /
56.5. the video footage of our client at his bank;
56.6. the unlawful disclosure of the FIC document and detailed

reference o its content in the media suggesting an abuse of
process designed to feed a mischievous agende;

56.7. the detailed knowledge by an opposition party member of the
FIC investigation in respect of our client, expressed by that
member in early September 2016, when SARS appeared
before Parliament's Standing Committee on Finance.

57. The observations set out in paragraph 56, are strongly suggestive of an
investigation beyond the remit of a FIC financial analysis of someone
alleged to be dependant "on suspicious deposits and payments to
oY maintain his current standard of Iiving" and who "may be involved in or S
=) facilitatinig corrupt activities”.
68. Our client mustLexpress his dismay and dissatisfaction that” State
resources are beihg utilised to investigate, and in furn create further State
expenditure, in circumstances and for reasons that are not only
unjustified, but extremely questionable.

59. Our client can only conclude that there are hidden political forces driving
the allegations which has caused his- suspension and in the hope of
causing our client insurmountable public embarrassment.

The suspension

60. Our client did not resi;t—_his suspension on 15 September 2016, even
though this was almost 4 months after the delivery of the FIC document
and in the absence of the STRs and CTRs.
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60.1. Our client respects the SARS Commissioner's need to
investigate the allegations against him but maintains, as our
client consistently has, that there Is no merit at all in what FIC
has alleged.

60.2. Our client is concerned that the FIC document represents a
conflation of labour, tax and criminal issues which may very
well lead to real prejudice to him, regardiess of our client’s
constitutional right to fair labour processes, the right to be
heard and fo be presumed innocent.

60.3. The SARS Commissioner is requested to be particularly
mindful of this seemingly deliberate conflation when dealing
with this matter.

- In light of the explanation provided by our client in this submission, he
requests that his suspension be uplifted as scon as possible, if not
immediately.

. In our view, our client's detailed explanation supports the immediate lifting
of his suspension. ' '

62.1. There is no substance to the FIC allegations.

62.2, There Is no suggestion that our client will tamper with evidence
andfor interfere with the investigation and / or withesses.

62.3. There is no suggestion of any risk and / or potential damage to
SARS property and / or danger to the well being of other SARS
employees,

Additional matter

63. During the meeting referred to above with Hogan Lovells, our client was

natified that the mandate of Hogan Lovells had been extended to include
an investigation into allegations that appeared in The New Age publication
on Sunday, 23 October 20186,

63.1. The article refers to Tribert Ayabatwa ("Ayabatwa") losing
close to R60m in 3 scam allegedly involving SARS officials and
states that our client is being investigated for his alleged role in
the scam because he signed the agreement on behalf of SARS.

63.2, The article suggests that our client was unable to explain why
Ayabatwa was instructed to pay money into a private account.




684, We understood from Mr Lavery that we would be formally provided with

the article and what was required of our client in regard to these
allegations.

. In anticipation of such a formal notification our client advised Hogan
Lovells of the following:

65.1.

66.2.

65.3.

85.4,

65.5,

The issue concemed in this aricle was dealt with by the
National Prosecuting Authority ("NPA").

Ayabatwa had left South Africa in order to escape criminal
prosecution but was placed under house arrest after being
located in England, with the assistance of Interpol.

The NPA initiated a settlement proposal to SARS and
subsequently our client signed the seiflement agreement, on
behalf of S8ARS, that it concluded with Ayabatwa,

Our client signed the settlement agreement as an authorised
SARS representative with the full knowledge and approval of
SARS,  following extensive  discussions  between
representatives of SARS and NPA.

Our client was not directly involved in the criminal prosecution.
We suggest the internal legal representatives for SARS and
the NPA be contacted for information in connection with this
issue.

Our tlient's response to the journalist, when asked why
payments were made into a private account, was merely to
refer the journalist to SARS fi;r. comment in accordance with Its
internal policies on communigations with the media, and not for
any other reason. Our client is not authorised to engage with
the media on SARS matters.

. As mentioned to Mr Lavery, It is disconcerting that our client is now also to
be formally investigated in respect of allegations made in the media,
together with the FIG allegations.

B6.1.

There is ho substance to the allegations about the Ayabatwa

settiement agreement. The details of what transpired in respect

of the Ayabatwa settlement agreement were extensively

documented and are in SARS' possession.

18




66.2, It is inequitable and exceptionally prejudicial to our client to he
the subject of & formal investigation simply because of a media
article and without first being given an opportunity fo provide
the background and context to the article and most importantly
to refer SARS to the appropriate representatives who were
respansible for this Ayabatwa matter.

67. In the circumstances, our client requests urgent written confirmation that
he s not being investigated despite the unfounded allegations in The New
Age article,

—

in closing

88. In the event that any further information or clarification is required of our
cllent, please advise us as soon as possible. '

69. Qur client is anxious to return to work and to restore his good name,
70. We wait to hear from you,

Yours faithfully

.—Mf !
e / Sonia de Vries :

LN ——
Partuer "‘“x\
+27 (0) 13 911 4404
Bonia.deVries@bakermckenzie.com

~

- goéANLOVELLS

Q J Ref: Lavery Modise/Ir/4300226 L '
E "y Email: lavery.modise@hoganlovells.com / jean.ewan @hoganlovells.com i
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1. DEFINITIONS
1.1 The following abbreviations and acronyms are used throughout the report;

f the South African Revenue

(a) "Commissioner” means the Commlssrone‘
Services, MrThomas Moyane :

(b)
(©
@
(&)
G

3.1 The following annexures are attached:
(a) Annexure A -PWC report (mihus.it’s énnexures)

) Annexure B — Letter from Baker & Mckenzie dated 4 November 2016, (‘first
response’)

(c) Annexure C — Letter from Hogan Lovells to Baker & McKenzie dated 18
November 2016.

(d) Annexure D - Letter from Baker & Mckenzie dated 28 November 2016 ('second
response’)
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(e) Annexure E — Permission for Outside work

)] Annexure F- Search Results of business interests and properties of Makwakwa
(g) Annexure G - Questions posed to Elskie and responses thereto.

(hy  Annexure H-PWC addendum to report ( with annexures) dated 17 March 2017

(i) Annexure | — PWC second addendum ( with annexures) dated 29 March 2017

4. INTRODUCT?ON

4.1 The D:rector of the FIC addressed correspondence.«*io Commlss:oner Thomas Moyane
dated 17 May 20‘16 Under cover of this letter, Comﬁuss;oner Moyane was provided with
a report stating amongst other things, that Mashudu .fimas Makwakwa and Kelly Ann
Elskie, both employees of SARS, may be involved in or f\qiﬁt:gimg corrupt actwtf\as The
repori notes that the FIC received v%jgﬁ cash threshofﬂ%e%orﬁs and‘i;%s_‘h‘spicmus
transactlon reports regardmg Makwakwa &p \ -:-,

s .

%‘“‘: ‘ *‘* %‘3@&
5. The correspondence indicates that the FICH .;- . -k,"“
with sectton 40 of FICA for i investigation to detemmi
<¢3’i";\.j :

5.1 Whether the funds received by Ma
crime artsmg from corrupt activities " :

52 ( \g@mttté‘d&acts of tax evasion and other
ACT: yZOH‘%Tax Admlnlstratson Act). ("Request
Bﬂ) 5

5.3 _, ValWE, and effected payment in contravention of internal policies

e? concealment and d;sgmszng of the true source of
f money laundering as defined in section 1 of POCA

B %‘%

54 A

6. The* ,;pbr‘t does not come. to any definitive conclusions on whether Makwakwa or
Elskie Tigve, committed an offence(s). Rather, the report provides data |of suspicious
éctiifitg wh '-eqmres further investigation and analysis prior to arriving at a conclusion

regardih'g cu ﬁg%iﬁy

7. At the oufset it must be stated that, in line with our terms of reference the determination
of Request B falls within the sole purview of SARS and Wl[! not be dealt with in this report.
Slmtlariy Request A and D are 'Mthin the exclusive jurlsdictlon of the SAPS. We are
instructed that the DPCI are already in the process of investigating the FIC allegations.

8. Our terms of reference are contained in the terms of reference signed by Commissioner
Moyane on 4 October 2016

9. As part of ou‘r mandate, SARS instructed us to brief PWC. PWC's mandafe is to
determine:

9.1 Whether Makwakwa and Elskie effected payments in contravention of internal SARS

policies and/or the Public Finance Management Act 1 of 1999 (PFMA) ~

Srmerer: R AR A 3t R SR PN R TR & st
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9.2 Determine whether the payments made to Makwakwa by SARS other than his salary, .
which the FIC described as 'ad hoc and irregular' have resulted in SARS being defrauded
and/or effected payments in contravention of internal po!icaes and/or the PFMA.

9.3 PWC's mandate also includes mvestlgatson of Request B - Whether Makwakwa and
Elskie have committed acts of tax evasion and other contraventions of the Tax
Adminjstration Act. This will require determination of whether the alleged deposits and
payments made and réceived by Makwakwa and Elskie, as detailed in the FIC report,
have resulted in contravent:on of tax legislation or constitute a tax offence. For this reason
alone, the determination of Request B will not be dealt with in this report.

10. PWC has in this regard produced a report on its fi indings. The report (excluding the
annexures) is aftached Hereto marked - annexure "A". After receipt of additional
information from SARS on 16 March 2017 PWC rssugd an addendum to its report on 17
March 2017. This addendum and 1ts annexures are« ﬁached hereto marked annexure
"H", This report will make recommenda’aons to SARS aris‘fn i.from PWC's findings. A copy
of the report and the annexures wﬂl be prov;ded separately\ ; 2

B 2
kS ﬁ"\ “"“:\“? ."'\ S
A,

11. PROCESS AND METHODC}LOGY FOR T%}E-iNVESWG‘A? QN
&*ﬁ"

,‘ :%é%md iaﬁ\“s,é%g “with the following

The methodo!ogy foIEowed é’%;?\ divided
g

components: B f o
111 INVESTIGATION eggp, NG Wl R
: e G S
This stage mgxolved Sieed = ‘é@f ﬁg‘gtcrsﬁ and Mr Teboho Mokeona and Mr

fesf \gﬁeﬁ about the FIC report and events that

Ngwako Rapﬁgﬁﬁo at whig ti
transpzred sm‘__ TE 3
ég,\ N

Ourg L%és’agatson not involgice
FI@% |ttmg the FIi e ' .§\tprmvesttgatlon

:" i "55

of the FIC report¥and in line with our, terms of reference Makwakwa and
e appmached for an interview. After engagement with the respectrve legal
fepresén ves of Makwakwa and Elskie, it was agreed that the investigators would
receave @1’& submissions | from Makwakwa and Elskie in response to the relevént
aspects of’{ﬁ %}C report that fall within the investigators mandate.

11.3. DOCUMENTATION COLLECTION AND COLLATION

Based on the exchange of the guestions and responses certain documentation was
provided and requested from the employees as well as from SARS. This documentation
was collected and categorised.

11.4 ANALYSIS OF SUBMISSIONS AND DOCUMENTS

Thisinvolved a careful anafys:s of-the wrltten submissions-made by the Employees in
conjunction with the PWC report.

»- R L A A B i Y 0 3 R 0, I DS A A G2 B g AN i AR 0 131 s o5, 65 "
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11.5 DRAFTING OF THE INVESTIGATION REPORT AND PRESENTATION OF THE
'~ REPORT

This involved the drafting of this report.

ALLEGATIONS AND SUMMARY OF EMPLOYEE SUBMISSIONS
12.  MJ MAKWAKWA

12.1  Makwakwa is employed by SARS in the executive capacity as the Chief Officer: Business
and Individual Taxes. In this position he reports directly to the Commissioner. This is a
position Makwakwa has held sihce October 2015., Makwak\ua has occupied various
positiohs within SARS since becoming employed by SA § on-1 August 1995.

12.2 The FIC report notes that suspicious and unusual ca' 1

_ posits and payments into
Makwakwa's FNB bank account require invés’{lg'ation ' ,

ﬁ?@ categoraes -
%)‘\ ‘&‘Q‘»“% S

(a) Susplczous and unusual eash depoa{vi‘ in that g 1 Marth 2010 and 31
January 2016, seveg d '“ﬁ’é ’c gg 785 130 00 were
deposited into Makwakw_"‘_}s ) : Q‘
deposits amounting to Ri ~'4DO 00 3 g-e made between 2014 and 2015.
Included in these deposﬁs ]S 3 ﬁ hangé;- Makwakwa on 25 September 2014

: o %s -
12.3  The cash deposits and payments are dwiﬁ‘ 3!

and'y
empt _
g _g 3 """-
(b) %5;)!010?8%@ unusbﬁi:\ ayments in that Makwakwa received three separate
ngx,x"“-.;‘?épayments fron*g Ty entlty cal egLBiz Fire Worx (Pty) Ltd as follows:

'C-v

124

Eegai represe; *I:tve Ms Sonia De Vries of Baker & McKenzie. At the said meeting
questions were posed to Makwakwa relating to the FIC report.

12.5 At the request of Makwak\va‘s attorney the meeting was not audio recorded.

12.6 It was agreed that a comprehensive response to the questions posed would be submitted
to the investigators by Makwakwa on 4 November 20186.

~12.7  On 4 November 2016 Makwakwa through _h_ig_le_gal representative submitted a response

to the FIC report allégations. The response is attached hereto as annexure "B",

12.8 Makwakwa's response is quite extensive and goes beyond mere response fo the
allegations levelled against him. The response also delves into, infer alia, Makwakwa's
profile within SARS, allegations that the FIC report appears to be motivated by, amongst
other things, concerns that the continued appointment of service providers embedded in

i S S R A S e MRS SR S s vy A Y AR A, A
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SARS for the past 10 years or more may be imperilied if the SARS Restructuring Project
proceeds to completion. The possible motivation for the creation of the FIC report is not
within our terms of reference.

12.9  Makwakwa's response to the two broad categories were in summation as follows:

(a) He admits that the cash deposits and payments reflected in the FIC report were
made into his FNB personal bank account. ~

(b) These cash deposits and payments are legitimate. These deposits and payments
have and will be declared in his annual tax returns where appropriate.

(c) The deposits and payments can be explained with the fallowing five categories;

(i) Payments from SARS:

(ii) Repayment of investor funding by Biz Fir
iii) Proceeds of the sale of lm;@&\tab!e property

\‘_ \. .' o %
(ivy  Proceeds of the sale of movaﬁge
?* 2
(v) Family and fne;;ng reiated tran“%chons- a 'figiij%mo ey received from
his father, Mr Ms §Je Mokoenai Y Pi:i a,. an qg.ér relatives.
!

5 :::::?:’ e
S R
5% \'5\.’ 2

&xw'x S :
PWC FiNDiNGS REGARDiN 23 : CASV'-‘ E@ T “, QID‘C)UR COMMENTS THERETO

S
o‘%
‘:

13.

14, :;,“\ E@Iﬁtﬁ bte fi ndmgs in f}ﬁs regard aré contained in its report. PWC dealt with 76
Q”ns because in his response, Makwakwa, dealt with one additional transaction.

14.1 Monies rec%‘ﬁ from Makwakwa's father' (14 of the 76 cash deposit transactions):
3}'“1

(a) Makwak{ﬁ'a stated in his response dated 4 November 2016 that he received
financial assistance from his father, Mr M Mokoena. Furthermore, that this
assistance also extended to being prov;ded with funds to assist with var:ous famﬂy
related expenses Mr Mokoena in an affidavit indicatés that he i a farmer and
busmessman résiding in Z:mbabwe who owns in excess of 200 cattle. Makwakwa
alleges that in 1996 his father glfted him with 25 cattle. 21 of these cattle were
sold in 2014 for an amount of USD 14 200. Out of this amount, USD 13 500 was

T brought in cash from Zimbabwe to South Africa’ by one of Makwakwas Telatives.
The balance of USD 700 having been distributed to individuals tasked with the
care of the cattle.

1 See table 3 of the PWC- page 17

23
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(b) The total value of deposits relating to Mr Mokoena as the source of funds (as per
Makwakwa's response) amounts to R330 800.00

(c) PWC's fi indings in this regard are that based on the supporting documentation on
hand, responses received from Makwakwa and analyses of the transactions,
PWC is not able to confirm the source and nature of the funds purportedly
recelved in cash from M Mokoena.

(d) Further information and documents were requested by Hogan Lovells on 18
November 2016 from Makwakwa in relation to certain of the cash deposits in
which he credits his father as the source: Makwakwa's response thereto was that
such request was not within the scope of Hogan Lovell's investigation. See
annexure "C" and "D“’ Our views in refation to this response are dealt with under
recommendatlons

v(‘ %

(e) Makwakwa indicated that he is no ionger in pog o {on of the passport he utilised
to travel to Zimbabwe. Makwakwa's leave records#ary 996 were requested from
SARS to try and determine whethe h__ere was a p d\,m‘ absence;- {ém work
which could be attributed to a Vtg}.\fa Fimbabwe. We'y e—a}acfwggg that SARS

cannot provide the leave records fs;?'__ 996 x: as utlllsm 3 ;-Ag.\mal system at
that point in time and it 'no lohgé‘r%%i-;as_ acce SSiton, [s syﬁ"-{m' We received
conf" rmation that thes _' ¥ cféed_.f* et imaccessable We are

e 76 transactions):

‘hf{»‘%

; 2016, he stated that he received monies

| *\%‘zi S

Y VC's com;g g fi ndm :' it
'»\,&g
~ B e

S5ponses recenred from Makwakwa and analysés of the tra sactions PWC is not
& ‘fe‘\to com' irm the source and nature of the cash deposits into Makwakwa's bank

14.3 Loans or loan répayments (14 of the 76 transactions):

(a) These transactions according to Makwakwa relate to loans he received from a
cousin or to loan repayments received from various individuals. The total value of
the loans and loan repayments amounts to R107 630.00. Included in the loan
repayments is an amount of R10 000.00 alleged to be a repayment from
Makwakwa's former PA.

Paragraph 38 and 41 of the second response read with paragraph 8.3 and 8.5 and 10 of Hogan Lovelis letter dated

18 November 2016.

See table 4 of the PWC repori- page 20 /
Table 5- page 23 of the PWC report ;
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{b) PWC notes that further clarification is required in respect of each of the
fransactions due to the absence of further documentation or information.
Accordmgly PWC's has found that based on information on hand, responses from
Makwakwa and analyses of the 14 transactions, it is not able to confirm the
source and nature of the cash deposrfs into Makwakwa's bank account.

14.4  Sale of property’

(a) Makwakwa indicated in his initial response dated 18 November 2016 that he
purchased a vacant stand in April 2011 for R89 000.00. The property was
subsequently sold in April 2015 for R250 000. 00.

(b) The deed of sale for the purchase of the property indicates it was purchased for
R89 000 00. A documient entitled "confi rmatiop. of outstanding debt” indicates that
Makwakiva made full payment of the amount’ei:R89 000.00 on 1 August 2011.

(c) From the bank account statements, an amount 080 000.00 can be fraced as

ﬁ ' having being paid in respect of thegproperty The amigy tof R 9000. 0480_ nnot be
Ly, traced. 12 ' A
- ‘ v, S .,,,-;
x.—““‘S e

operty By‘fif%ékwa reflects a

(d)  The deed of sale document for the 3%119
NGh t%méhts with the final

purchase price of R25€;‘)> 000.00 wh
outstanding amount pai%“ eon 1 Mare '201

(e) PWC requires further clar‘i éi%gon in rgl‘a lé” to the purchase and sale of the
property in order to reconcﬂe\g,p ments%gsgm the buyer and the cash funds

deposited i wakwa's accot &3\ ‘%tm
%% tﬁ“ S, ‘“&%

e 'Q“Q\\" ﬂm S
[4)) Due t)g .the ;s?&‘ tion” th ?ﬁ%. {Qg;t\ereof PWC was not able to confirm the
sourc%@nd natur s;;;:gj the cash “d csﬁs into Makwakwa's accounts in this

;‘f -, R \‘
2 "\.‘3;; &’ ?3‘

’\,.‘2;‘

14.5 O‘% \gﬁ urces® (5 oﬁ%ﬁ tran?a,%gns)

) These %e transaq; ‘m amountmg fo R44 200.00 are accord:ng to Makwakwa
(3 G reia@%fk -
’ S

\}" A birthday gift fmm a friend of R1 000.00. PWC finds that this explanation
is pIaerrbIe [(

(;\)\i%mnhdrawai from his Nedbank credit card totaling R4 500.00. PWC
?“eqwres further information relating to the Nedbank account in order to
comment thereto.

(iii) Payment from Todani for accommodation for a club outing totalling R26
400.00. PWC requires further information in order fo comment thereon.

(iv) Two transactions for a refund for hotel accommodation from "Kgabo” for
Rotterdam trip totalling R12 300.00. PWC's findings in this regard are that

e it is possible-that these amounts relate-tfo- business travel undertaken-to-

the Netherlands durmg 24 — 29 October 2015. it is however unclear why
Mahuakwa was pald by an individual and not SARS if this is the case.

Table 6
e Table 8 of PWC report - page 27

T INBLIBOT/EWANGJEA/A381311.1 ' o ' - ' ' Hogan Lovells
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None of the SARS related travel documents obtained provide further
details in this regard. Further information is therefore required.

14.6  Transactions with no explanation provided by Makwakwa’ (6 out of the 76 transactions):

(a) Makwakwa did not provide an explanation as to the source of these funds save to
state in respect of one transaction that he could not recall the depositor of the
funds totalling R4 000.00.

(0 PWC was not able to confirm the source and nature of the cash deposits based
on the documents and information at hand and in the absence of responses from
Makwakwa.

14.7  Payments received from SARS

M}aécwakwa from SARS.
\“'h,v‘.h .

(b) The total amount attributed as. paymer:t o S;‘M’n’@> ; RQ 408 998. §% Of this
amount, R9 075 920.07 was fo Qﬁwtq be Makwakv/g'smonthly sa;gry for the
period March 2010 to February 20

(@) The FIC report also noted payments received b

®
b0 i

p

(c) 'A total of R141 801 77 was a?é\q 3 ound 10

&
t of. R?&;}‘*-’m 71 of payments from SARS to
Makwakwa could not be recmqg%i Addsf‘a&al documentation was requested from

(d)

SARS in ord%r el;mmate thes Slblllty athese non - reconcﬂable payments
relating to fQ{‘ _

>

each gf'Ihe una
addgggﬁ’m} and req

o
i

14.8 Re-payments owed to SARS

(a) As part of reconciling the payments made from SARS to Makwakwa, PWGC noted
that an amount of R22 632.64 appeared to be owed by Makwakwa to SARS as a
result of international travel.

(b)  This amount consists of

_ OR RS 222.44 relating to a London trip (18- 22 Apni 2015)

(ii) R12 095.02 relating to a Iran trip (18-21 September 2015); and

7
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Table 9 of the PWC report- page 29 i
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(iii) R5 315.18 relating to a USA trip (9 - 22 November 2015)

(c) On 16 March 2017, SARS confirmed that Makwakwa had in fact made re-payment
of these aforementioned amounts.

14.9 General remarks regarding payments

(a) 19 of the deposits wherein the depositor is identified as Makwakwa took place
during working hours. It is arguable that in an employer emp!oyee relationship
Makwakwa is required to obtain permission from his direct supervisor to absent
himself from work for the purposes of attending at the bank. However in our view;
given Makwakwas seniority he cannot be req% ired to ask for permission to go to
the bank whenever he wants to. However, rq\ﬂgg event that it is ultimately founhd
that the source and nature of some of the cas‘ﬁ\ \deposﬁs are not legitimate we

would recommend that consideration also be gﬁ:e iz discipline Makwakwa for

using SARS's working hours to attegd to make these" “de) E%?i’[s

“Q:“ p \-. S

(b)  PWC noted that in table 12 (page ‘ngﬁtgfe%prt the deﬁﬁ'ﬁ"ﬁ}thg \Were made on
the same day of what appears to* e the g%'m *bankmg loca Q"‘?ﬁn most cases
were by Makwakwa hmgself This a unted t'.":-_g.\_: %\BTG‘transactlons It is
SUSplCIOUS that I‘\/iak'«.'\.raﬂ%3 made sepa&g\ig cas it :; ‘%ﬁﬁe same day at what
appears to be the same“hiy ing loaatlei{‘; \géﬁaad of deposﬂmg the cash into his

account i one smgle transa‘ef" O,

15. The FIC repoit
Worx, a floWsit. f
througmvar;o?;% “?;1; i

0. a5 Makweikiia by B:z Fire Worx. Ansmg out of these payments
skiakwa made pa n _' 3 OD 00 to Mercedes Benz in favour of Elskie. It was

3 ’His’butad' by Mak’ﬁ: and‘%ﬁskae that they are in an ;ntimate partriership.

ﬁorneys réte) to Elskie as Makwakwa's fiancé. This payment to

s Will:be dealt with un‘dcéf‘tt‘e section dealing with Elskie.

16. M l?\%% i §‘s explanation for the monies pal to him from Biz Fire Worx is summarised as
followss: :\-,x“\‘:

_\.“
16.1  He was a d¥ r of Biz Fire Worx until his resignation at the end of 2012, He provided
the director of the company, Mr Lokisane Moléa, with financial assistance and strategic
support from approx1mately 2009. He also assisted with ad hoc funding, advice and

planning, as well as supervision of staff.

16.2  He did all this with the aim of financially benefiting when the company became profitable.
By the time he resigned as a director of the company, Makwakwa had provided to Biz Fire
Worx as a loan a total amount of R550 000.00.

16.3 Makwakwa provided the investigators with an acknowledgement of debt in his favour from
Biz Fire Worx. This document is dated 28 February 2012 and reflects an amount of R550
000.00. Makwakwa also provided a spreadsheet of invoices he paid on Biz Fire Worx's
behalf from 2011 until 2012 totalling R339 995.75.
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164 The payments hé received from Biz Fire Worx were re-payments of the loan. In support of

16.5

17.

171

his response, Makwakwa provided an affidavit from Molea. Molea indicates that he made
the re-payments to Makwakwa utilising monies he was given by Mr Phillip Amold of Street
Talk Trading 181 CC. The FIC public information searches however list Amold as a
director of Arnvomark (Pty) Ltd and Clipper Financial Services (Pty) Ltd and not Street Talk
Tradmg Telimgly, all these three entities were par’( of the entities through which the ﬂow
of monies ongmatmg from the department of Water Affaws and Forestry passed through
It is therefore notewoﬁhy that Molea links Arnold to Street talk Trading. This pomt
however falls outside the scope of our mandate:

In the circumstances, PWC was unable to confirm payment of the invoices and unable to
reconcile and explain the difference between the R550 000.00 loan allegedly paid to Biz
Fire Worx and the R330 995.75 repayment made by Biz Fire Worx to Makwakwa.

Issues arising from Biz Fire Worx payments:

Disclosure of interests and undertaking re% rieral
Ty

(a) All SARS employees are requlred‘?% ec[a? .-,;.\,fj)nancia % %
accordance with the SARS InternaE Eit CS Policy: G@@ g?f mterest
g Y ‘%ﬁw 2

as and wl§§fchénges oceur. The

l.'-

(b) Declaratlons must occu':‘ o
declarat!ons prov;ded by

: R -« g(!we\'-
cf‘* ‘;‘1'-. 32012 from SARS.
Qaitmed thé, 1 ,w;as not in possessxon of any other declaratlon of interest
“‘ggﬂ to'ﬁ{' . aside from the one provided by Makwakwa in his first
Wweyer SARE \@dlcated that the only other information in their
: X peré‘é%‘ai interview conducted with Makwakwa during his
%by further information was provided as follows by

(ey Ottos (%ner is a plot of land in lepcpo that has not been utilized as yet.

® K_v-;rak\g\_fa Investments (Pty) Ltd is a company for investment purposes co-founded
with his wife:

(9) We therefore requested copies of Makwakwa's declarations of interest from 2008
— 2016. These were duly provided. None of these declarations of interest listed
Makwakwa's appomtment as a director of Biz Fire Worxs. Prima facle, and based
on the declarations provided by Makwakwa, it appears that he failed to declare his
fi nanclal interest in Biz Fire Worx to SARS in contravention of the Internal Ethics
Policy when he became a director in February 2012.

(h) Similarly the SARS Code of Conduct requires that an employee must obtain /

approval to undertake remunerative work outside his duties for SARS. This

e R o, SR A T L VA S N A T A B ST AT 50 T S LTI SR A e SR TR T Y ST o i e e s g e A e
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requirement is also contained in the SARS Internal Ethics Policy — Conflict of
Interest. We requested confirmation from SARS on whether Makwakwa had been
granted permtss&on to undertake outside remunerative work in the period 2009 to
2012, We were instructed that Makwakwa was granted permission to conduct
work outside SARS in 2008 and 2009 as a Member of the Body Corporate for
Brooklands Lifestyle Estate. These two authorisations are attached marked
annexuré "E". No other "work outside SARS" appllcatlon was received from
Makwakwa

Makwakwa therefore was not authorised by SARS to undertake work for and on
behalf of Biz Fire Worx.

)] A revsew of Makwakwa's directorships, memberships and propert[es was
undertaken to determme whether full deciar_' t% n of his private interests in other
entities had been made by him as required by? 'ﬁ&\aforementloned policies. A copy
of these search results are attached marked anneﬁﬁ{;e e

(k) We established the following:

NO | DATE | WHAT WAS DECLARED?
04 April 2011
18.

4 Lavender Lane - registration date
11/05/2009

2193 Kosmosdal — registration date
01/04/2005 :

Interest:
JLCTM Dynamic Investments

Interest: ‘ Ottos Corner

67 Decsmnibar Av.gv@t'tos Corner (Pty) Lid Biz Fire Worx (resigned)
19, | 2012 Biz Fireworx (Pty) Ltd
Properties : Properties:
Makhado Local council 38 Brooklands Ridge — 18/04/2008
o L 4 Lavenq_e_(___l_am_r}g ~ 11/05/2008
2193 K_osmoéda[ — 01/04/2005
, Interest : Interest:
20. | 26 April 2013

Ottos Corner JLCTM Dynamic Investments

S R A AT T BT A T S SN B S i e e et g e e seswosif e a1
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JLCTM Dynamic Ottos Corner
investments CC

- ‘ Properiies:

Kwakwa Investments (Pty) ,
Lid 38 Brooklands Ridge — 18/04/2008
Properties: 4 Lavender Lane — 11/05/2009
Makhado Location 2193 Kosmosdal — 01/04/2005
Summerfield estate
Brooklands Estaie 3

Entereg\

' JLCT@‘; namic Investments
RIS

. Oﬁos Com%gg &‘
B

Interest - None

24, | 01 April 2014
Property - None

193 Kosmosdal — 01/04/2005

Ottos Corner

Kwakwa Investments

421930 g@ad stree“! 3

; . ™ “}Rtetsprmt ) International Frontier Technologies .
"a.ﬁ 4 | avender Eane, Property:
Sumrerfield

38 Brooklands Ridge — 18/04/2008

38 Brooklands Ridge,

o 4 Lavender Lane — 11/05/2009
osmosdal

1382 Makha do Larkton, 2193 Kosmosdal — 01/04/2005

Limpopo

22.1 ltis clear from the comparative {able above that Makwakwa failed fo make disclosure as
required. We therefore recommend dtsc:iphnary action be taken against him in this regard.
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RECOMMENDATIONS ~ MAKWAKWA

Payments from SARS

-23. There remains an amount of R162 530.00 paid by SARS to Makwakwa that is

unaccounted for.

24, We recommend that SARS scrutinise each of the unaccounted for transactions which are
detailed on page 2-6 of the second PWC addendum, and request an explanation (‘along
with supporting documents) from the finance department for each of these transactions.

Cash Deposit Payments and Deposits

25, Ultimately the majority of the cash deposits and paymen__,
highlighted therein as "suspicious and unusual” remamed

‘\.

&
26.  The explanation tendered by Makwakwa;} % [Q n to the soUike
payments are not satlsfactory 5\*’\ *“ -e?»,

xza

27. We note that notwithstanding Makwakwa‘ ”@bmiésno Tﬁé’i; result of his marital.

problems that commenced in e?ﬁed fi ha"q;s;’ai assistance from his
ek 2 % %Ea es, such assrstance was on going
and occurred on his version even as; tent as 1 -:,fanuary 2016. Yet he was in a position
to contribute RZOO%ODO 00 to the pL}r se_ of a% xury vehicle of his intimate partner,
Elskie in May 2015{% -%a% xon his father o pay his rent and

legal fees. He was al’se rmer PA with a loan of R10 000.00.

28. In 29 of the % : rra sactionsqu)kwaKWa made ‘eﬁarate cash deposits on the same day at

what a pears 09' ,the samgs 'ankmg Ioca{ion ;nstead of deposmng the cash into- his
‘m one sm‘g iransactz Ykl
| reporting thre'gfﬁjd "xa;g\%&\_

' ﬁen Makw, Wa was prob i prov;de details in relation to the explanation provided on
us sqk @es ofthe | lncomes> be showed reiuctance citing the need for an explanation of

théé::}\ g%;t:gafors mandate. He surprisingly did so in circumstances where he had initially
ag're mco-operate with the investigation and had already commericed putting together

l a co'm ehensive response when approached by the mves’cigators In fact, when the
rnvestrgato

S inandate was questioned by Makwakwa he had already provided the
mvesttgator%h ra written explanation accompanied by documents. It was only when his
explanation was® Hested by a request to provide clarity on some aspects of his version, that
he questioned the investigators mandate.

30. Under the unfair dismissal jurisdiction of the LRA there is a duty to speak to avoid
dismissal, even where there is no evidence directly linking any employees to alleged
misconduct; i.e. the refusal to participate in an investigation amounts to misconduct.

-—That is because the :mshed—eontractua[ duty of trust, integrity and confidence impeses-on
emp[oyees a duty to speak, where their employer requires them to speak in an internal
mvest:gatlon to protect the employer’s interests and assets, and where the employer has
no information or no way of obtaining information about a threat to its interests and

S S N B A A e T A R R P AR T S SR ARG AT R P e B b
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assets.® It is arguable that Makwakwa's conduct in refusing to pro'vide the clarity fo his
explanation constitutes misconduct.

32.  SARS inits capacity as employer is limited in its ability to investigate an employee's
sources of income. It is also limited in its ability to discipline an employee for unexplained
sources of income in the absence of evidence that misconduct was committed.

33. This is an area within which the DPCi are best placed to investigate to determine whether
the nature and source of the income is in contravention of any laws. As previously
indicated. The DPCI are already undertaking an investigation'in this regard.

34. Based on the information in our possession, there is no basis, save where indicated in our
recommendations below, to make fi indings that Makwakwa committed misconduct arising
from the receipt of the money (the 75 transactions andpayment from Biz Worx).

S,

35. We are mindful, however, that an investigation in re% act of Request B is ori-going.
Should it be found in terms of Request B that a tax offe has been comm;\tted this
wou!d constitute a breach of SARS's Code}' Conduct. Cfaég)é“? of this pohc;y,, st;pu!ates

eat all times fkily‘camp!ia,g With the tax

e o ¥

36,  Similarly should the DPCI determine in Rquégt A an'f"-‘ i ﬁf-%mma]” misconduct has

occurred, this would similarly ré;gs‘ggx :n a contra%;n’fmﬂ%;@ | &q@?\e Code of Conduct.
37. From an employee misconduct pers ﬁ(owmg has been noted which in our

view warrants dismpimary act:on
37.4 ° Prima facle contrave% %ﬁ' “s~'

(a) SAR&gIﬁ}%ernal Ei:" S, Pollcy Dn «'@f Interest. Failure to disclose private

Q%Eiswée % r{ests\)a 'é?gmes and rental income.
(b}, g-‘;% ARS InterhigzEthic PS‘%}{ Conflict of Interest.-Failure to obtain permission to

undertake outé‘icf o

‘%&? pioym&n{ffor Biz Fire Worx.

»}"s S

gg mmendatlon is that SARS should take disciplinary action against Makwakwa

) ‘:\:‘fg.:)\
SR
ALLEGATIONS AND éﬁMMARY OF EMPLOYEE SUBMISS%ONS

38. KA ELSKIE:

381 TheFIC report notes that Elskie made three cash deposits totai!iﬁg R450 200.00 into her
personal bank account as follows:

(a) R160 ¢ 000.00 on 22 December 2015;
(b) R160 000.00 on 23 December 2015; and

(© R130 200.00 on 24 December 2015

B EAWU v ABJ [1994] BLLR 25 (LAC); Chauke v Lee Service Centre CC t/a Leeson Motors [1898] JOL 3076 (LAC)
NUM v Besent [2010) ZALAC 12 (1 June 2010 - JA30/08); Western Platinum Refi inery Ltd v Hlsbala (2015) 36 ILJ 2280 (LAC)
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38. These funds were utilised to purchase a property alohgside with the proceeds from a sale
of a property.

40. The questions posed to Elskie and her responses are attached as annexure "G". In her
response, Elskie indicated that the money was received from her mother, Ms Margaret
Elskie.

41.  The money was deposited in three separate transactions to avoid being 'mugged’.

42. Her mother kept the fotal amount in cash in her home and not in a bank. Her mother

obtained this money from three businesses she owned which she closed in 1990, 2000

%E\LLU and 2015, The money was generated from the liquidation of the stock and the sale of the
property where the blisiness was run,

43, Initially, Elskie alleged that her mother obtained partpf.the money from the prOceeds of a
sale of immovable property. However, upon further qh, i
the proceeds from the sale of this property were receiv

deposits. _ﬁ“

44, In simple terms;, Elskie's explanation is t
of the stock of the three businesses whlch SQ €:C

SN a.vv,.

45.  In a mesting held on 23 Januaiq 2017 with® “in" ‘fg to?s"ag};i‘e{ 1sk|es attorney the

following was cont‘ rmed: Shas

451 The three businesses were run as“"‘o

documents were aygilable;
%ﬁ
452 Elskie's mother did nots S

S,
M} p;mo% J‘.SKlE

: ?Q‘\ : 1. “" S
s not possmje to subs@n@ate ihe‘*éfaim that the amount of R450 200 00 was indeed
; %exved by E;J§k¥e from hefmo other.

'-\. -.\ \ .'\:\\"
47, i‘efhere exists no baSIS to hold that Elskie has committed misconduct in the
emp é’ﬁt cTtext with the three deposits.

48. We are n\‘iﬁ% however that an investigation in respect of Request B is on-going. Should
it be found uﬁtg”i” 2k Request B that a tax offence has been committed by Elskie, this would
constitute a bré&ch of SARS's Code of Conduct. Clause 7 of this policy stipulates that
SARS's employees must erisure that they are at all timés fully compliant with the tax and
custom laws.

49.  Similarly should the DPCI determine in Request A and D that criminal misconduct has
oceurred in which Elskie is implicated, this would similarly result in a contravention of
clause 6 of the Code of Conduct.

CONCLUSION

50. There exists a prima facie basis to take disciplinary action against Makwakwa as stated
above.
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51. There does not exist at present (on the information in our possession) a basis to take
disciplinary action against Elskie.

- Hogan Lovells (South Africa)

16 May 2017

i
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IN THE DISCIPLINARY INQUIRY

o “\.6

HELD AT SANDTON

In the matter between:

SOUTH AFRICAN REVENUE SERVICES o - Employer

and

JONAS MASHUDU MAKWAKWA . o R ?,mployce -

FINDINGS

I INTRODUCTION

1.1 These are findings in the disciplinary hearing between the South African
Revenue of Services (“the employer”) and Mr Jonas Mashudu

Makwakwa (“the employee™).

12 The employer has proffered six (6) allegations of misconduct charges

againsf the employee. -~ -~ =

1.3 The hearing was held oéﬂ’? and 2-8- July 2017 and again on 15 August

2017.
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2 BRIEF BACKGROUND FACTS

21

2

23

24

On 15 September 2016, the employer served the employee with a notice
of suspension, This was subsequent to the emplover instituting an
investigation around the Financial Intelligence Centre report dated 17

May 2016 (“FIC report”).

The FIC report uncovered what it terms “seventy five (75) suspicious and
unusual cash deposits and payments” made into the employee’s bank

account,

Though not directly relevant in these proceedings and for purposes of
completeness, I must mention that the employee consented to the
suspension but has since challenged its validity. That dispute had been

referred to the CCMA.

The terms of the employee’s suspension are as follows:

“a) - you are hereby suspended for thirty (30) working days
with full pay and benefits, pending the outcome of an
investigation and/or subsequent disciplinary hearing,

b) You remain bound by all SARS policies and procedures as
well as the SARS Code of Conduct and ail other
applicable policies and procedures.
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c) Although your services may not be required by SARS
during your suspension period,.you. need fo be available - - -
and: contactable “bySARS: Yoir are- required to-furnish -
SARS with the address and contact details of where you.
will reside during your suspension period.

d) You need to obtain permission from the SARS
representative mentioned below before vzsztmganySARS
premises or contacting SARS émployees during working
hours; and ' ' "

e ... " (emphasis added) -~

2.5 On 13 January 2017, the emploj/ce contacted Dion Nannoolal
(“Nannoolal”) by way of‘ a telephone call and the employer deemed that

to be a breach of his suspension conditions.

2.6 The employer on 19 January 2017 served the employee with a charge
sheet.! Later and on 12 June 2017, & consolidated charge sheet was

served on the employee.

3  THE CHARGES

3.1 The following are the charges that were proffered against the employee:

! For purposes of completeness, an investigation report compiled by the employer's attorneys of record, Hogan
Lovells (South Africa) cleared the employee of any wrongdoing in respect of the seventy five (75) suspicious and
unusual cash deposits and payments uncovered by the PWC report.

~
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“CHARGE 1: BREACH OF SUSPENSION CONDITIONS.

311

3.14

On 15 September 2016, you were placed on suspension.

One of the suspension conditions governing your suspension is
that you are not to contact SARS employees without
permission from Mr Teboho Mokoena or Commissioner T

Moyane.

On 13 January 2017 you telephonically contacted Dion
Nannoolal and discussed a taxpayer and a current active tax

matter,

Your conduct as set out above is in breach of your suspension

conditions,

CHARGE 2: GROSS INSUBORDINATION

3.15

On 11 October 2016, you were reminded and instructed by
Million Mbatha via email not to contact any SARS employees

whilst you are on suspension.
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3.1.6 Notwithstanding this instruction, you again contacted a SARS
employee on 13 January 2017 as fully set out in charge one

above.

3.1.7 Your conduct constitutes gross insubordination.

CHARGE 3: FAILURE TO ACT IN THE BEST INTEREST OF
SARS AND/OR PLACING SARS-IN A POSITION TO BE
BROUGHT INTO DISREPUTE

3.1.8 Your suspcnéion and the reasons that brought about your

suspension have been the subject of wide media coverage.

3.19 Notwithstanding the media attention and your senior position
within SARS, you proceeded to conduct yourself as set out in
chérrge one aﬁd two ;bove. Asryou axé aware.c.J-r -ought to br.;,
aware should your conduct as aforesaid become publically

known, it has the potential to place SARS into disrepute.
3.1.10  Your conduct has a potential of putting SARS into disrepute.

CHARGE 4: ABUSE .OF -POSITION AND/OR EXERCISING
UNDUE INFLUENCE

3.1.11  In contacting Nannoolal as set out in charge 1, you sought to
instruct and/or direct and or unduly influence Nannoolal in the

performance of his duties. Nannoolal does not report to you.




3.1.12
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You had no authority to direct, instruct or influence Nannoolal
in the performance of his duties. Your conduct constitutes an
abuse of your position as a senior SARS employee, and/or

exercising influence on a SARS employee.

CHARGE 5: BREACH OF SARS INTERNAL ETHICS POLICY —
CONFLICT OF INTEREST AND CODE OF CONDUCT
UNBECOMING CONDUCT AND/OR DISHONESTY

3113

3.1.14

3.1.15

3.1.16

On or about 8 February 2012 you were appointed as a director

of Biz Fire Worx (Pty) Limited.

You failed to disclose to SARS, your appointment as director

of Biz Fire Worx (Pty) Limited.

In representations made as part of an investigation you stated
that you had provided the director of Biz Fire Worx, Lokisane
Molea, with financial assistance and strategic funding, advice

and planning, as well as supervision of staff,

Your conduct as aforementioned constitutes a breach of the -

Internal Ethics Policy well as the Code of Conduct in that you
knowingly and/or deliberately and or in circumstances where

you ought to have known you were required to disclose:

o



3.1.17

3.1.18
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3.1.16.1 failed to disclose your appointment as director

and/or directorship in Biz Fire Worx.

Your conduct as aforementioned constitutes a breach of the
Internal Ethics Policy well as the Code of Conduct in that you
knowingly and/or deliberately and/or in circumstances where
you ought to have known you were required to obtain

permission:

3.1.17.1 failed to obtain permission to undertake outside

employment as required.

In addition, given your senior position within SARS, your
conduct as aforementioned also constitutes conduct

unbecoming of a person in your position and/or dishonesty.

CHARGE 6: BREACH OF SARS INTERNAL ETHICS POLICY-
CONFLICT OF INTEREST- FAILURE TO DECLARE
IMMOVABLE PROPERTY AND RENTAL INCOME AND/OR
UNBECOMING CONDUCT AND/OR DISHONESTY

3119

In terms of the SARS Internal Ethics Policy and established
practice, you are required to disclose details of immovable
property registered in your name and any rental income

received in respect thereof,




3.1.20

3.1.21

3122

3.1.23
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In 2011 you failed to declare the following properties:
3.1.20.1 38 Brooklands Ridge
3.1.20.2 4 Lavender Lane
3.1.20.3 2193 Kosmosdal
In 2012 you failed to declare the following properties:
3.1.21.1 38 Brooklands Ridge
3.1.21.2 4 Lavender Lane
3.1.21.3 2193 Kosmosdal
In 2013 you failed to declare the following properties:
3.1.22.1 2193 Kosmosdal
In 2013 you failed to declare the following properties:
3.1.23.1 38 Brooklands Ridge
3.1.23.2 4 Lavender Lane

3.1.23.3 2193 Kosmosdal
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3.1.24 In all the aforementioned years, you also failed to declare
rental income received in respect of 4 Lavender Lane,

Summerfield estate.

3,1.25  Your conduct as aforesaid constitutes a breach of policy and/or
practice and given your senior position within SARS is
conduct unbecoming of a person in your position and/or

dishonesty.”

4  SUMMARY OF EVIDENCE

4.1 The employer called four (4) witnesses. The employes is the only one

who testified on his behalf.

4.1.1 Dion Nannoolal

4.1.1.1 He is a senior manager, High Value Enforcement
Unit, which involves the collection of high value

cases and litigation.

41.1.2 On 13 January 2017 at around 15h32, he received a

call from the employee.
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4.1.1.3

4.1.14

4.1.1.5

41.1.6
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The employee advised him that he had received a
call from Mr Rudzani Mukwevho (“Mukwevho”),

a representative of the Mpisane faraily. -

Mukwevho requested an urgent meeting with
Nannoolal. However, due to the fact that he was

on leave, he contacted the employee.

The employee requested that he meet with
Mukwevho, as the Mpisane family needed their tax
clearance certificate and wanted to settle their tax

dispute with SARS.

The employee also mentioned the fact that
Mukwevho raised the question of the assessment
having been dome by PriceWaterhouseCoopers
(*PWC”) and not by SARS. Further that if it were
true, that would have been irregular since such.
conduct would be contrary to the Tax

Administration Act.



4.1.1.7

4.1.1.8

4.1.1.9

4.1.1.10

4.1.1.11

4.1.1.12
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The employee was aware that he was on leave at
the time and he apologised for disturbing him

during his leave period.

He does not have the power to agree to settlement

agreements and/or compromises,

He agreed to the meeting and requested that it must

be held on Monday 16 January 2017 at 11h00.

But for the employee’s request, he would have met
with Mukwevho during the course of that week
after attending to his emails and familiarising

himself with the merits of the matter.

He sent a text message to Vusi Nqguluana and
advised him that he had received a call from the

employee in relation to the Mpisane matter.

The employee advised him not to do anything

against the law when dealing with Mukwevho.
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4.1.1.13 He acceded to the request because the employee is

his superior and he has respect for him. However,
he was not pressured into doing anything, ie.

acting in a particular way,

4.1.2 Mr Million Mbatha

4.1.2.1

4122

4.1.2.3

4124

He is an Employment Relations Specialist.

He was tasked with communicating with the
employee regarding his suspension and the various

extensions of the employee’s suspension.

The employee was suspended due to allegations
levelled against him emanating from the FIC

report.

On 11 October 2016, he addressed an email in
which he reminded the employee of his suspension
conditions. The email was sent fo the employee
following the Commissioner’s advice that the
employee had attempted to contact him several

fimes.
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He had further communications with the employee,
during his suspension, owing to the fact that he
was tasked with handling the Lackay matter in

which the employee was a witness.

The employee enquired whether in responding to
Mbatha’s messages, would he not be breaching his

conditions of suspension.

He advised the employee on 26 of January 2017 by
way of a text message that the employee was not
breaching his suspension conditions when he
communicates with him regarding fhe Lackay
matter as that matter is not related to the FIC report

investigation.

The employer has working hours that are published
for office workers and they are 7h30 to 16h30 and

8h00 to 17h00.
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4.1.3 Teboho Mokoena (“Mokoena™)

4.1.3.1

4132

4,1.3.3

4134

4135

He is employed as the Chief Officer, Human

Capital and Development,

He was involved in assisting the Commissioner,
Thomas Moyane in issuing the suspension (“the

Commissioner™).

He became aware of the telephone call made by the
employee to Nannoolal when he returned from

leave,

He was the individual who was tasked with
facilitating communication between the employee
and the employer, regardless of the fact that the
Commissioner had also been named as the other
person  with whom the employee could

communicate.

The employee never requested permission from

him prior to communicating with Nannoolal.,




4.13.6

4.13.7

41.3.8

Page 15 of 60

If permission had been requested from him prior to-
the employee communicating with Nannoolal, he
would have considered the circumstances of the
call, the basis of the request and if the employee
has to contact any of his colleagues specifically
who might have to deal with the relevant matters
cited in the request. He would then make a
determination as to whether or not to consult the

line manager of the employes.

In response to the question that I had asked him as
to whether was his authority to grant the employee
permission to speak to SARS employees during his
suspension was only limited to the issues stipulated
in the notice of suspension, he responded in the

affirmative.

This issue was explored by the employer’s legal
representative in an attempt to clarify his response
to the question that I had asked him. He confirmed
the correctness of the response that he had given.
He later changed his answer when the issue was

explored further.
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With regard to the employee’s suspension, it was
decided that the employee be placed on suspension
after having considered the seriousness of the
allegations that had been raised against him and
were being investigated. The employer was further
guided by Disciplinary Code and Procedure Policy

provisions dealing with suspensions.

He was asked about the limitation that is imposed
by paragraph (d) of the notice of suspension, i.e.
the one that refers to the working hours. His

response was that:

“MR MOKOENA:  Firstly I, I do not thing that
the working hour’s limitation should find
expression in that paragraph because it places an
unrealistic limitation because working hours differ

Jrom one aspect of our operation to the other.”

Ms Tumelo Faith Gopane (“Gopane™)

4.14.1

4142

She a manager, Integrity Compliance Officer.

She is responsible for managing security vetting

and conflict of interests at SARS.
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4143 All SARS employees are required .to declare all
their private interest on an annual basis between
the period of April and May. The employees are
further required fo apply for permission if they

wish to conduct work outside of SARS.

4,144 Employees are required to declare all théir shares,
directorships and partnerships in accordance with

the Ethics Policy.

4145 She was taken through the declaration on page 79

of bundle A and the following was her testimony:

4.1.4.5.1 She printed the document on 28 of October
2016 after she had been requested by
management as it was relevant to an ongoing

investigation,

4.1.4.5.2 The declaration of April 2011, for purposes
of or under property, only refers to Centurion.

It does not provide the details thereof,
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4.1.4,5.3 The properties situate at 38 Brooklyn’s
Ridge, 4 Lavender Lane and 2193 Kosmosdal
were not found in the declaration form

submitted on 7 December 2012.

4.1.4.5.4 No property was found in the declaration

form submitted on 26 April 2013.

4.1.4.5.5 No property was found in the declaration

form submitted on 1 April 2014.

4.1.4.5.6 No rental income was declared for the

years 2012 and 2013,

4.14.6  The employee did not obtain any approval from the

employer for any extra remuneration.

4.1A4.7 1If the employee had previously declared property
in a certain year, that property will remain in the
system however, under the profile of that specific

year in which it was declared.
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The system requires employees to annually either
update the existing declaration, export the existing

declaration or to create a new declaration.

The manner in which declarations is done is not
prescribed by the policy. However, it is a rule that
exists by virtue of the system used by the

employer.

No action was taken against employees that had

previously not declared.

4.1.5 Mr Jonas Makwakwa (“Makwakwa”)

4.1.5.1

4152

He is the Chief Officer, Business and Individual
Taxes and has been in the employ of SARS for g

period of twenty-two (22) years.

He first met the Mpisane family in March 2009
when he had been deployed to KwaZulu Natal to

provide executive leadership.
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4.1.53  Inthe year 2012, he was a witness for the employer -

in the dispute it had against the Mpisane family.

4.1.54 He believes he was suspended because the FIC
report had wide media coverage and thus his
.continued presence would cause unnecessary harm

or attention to the employer.

4.1.5.5 From the reading of his notice of suspension, he
was not permitted to contact and or access the
employer’s offices during working hours without

obtaining permission,

4.1.56 He made a telephone call to Nannoolal after he
received a call from the taxpayers® representative,
Mukwevho, who advised him that he had been
trying to make contact with the employer regarding
the Mpisane matter. Mukwevho advised him that
he urgently needed to meet representatives of the

employer for the following reasons:

4.1.5.6.1 The Mpisane family urgently needed their

tax clearance certificate.
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4.1.5.6.2 The matter was set down in court for the
next Tuesday and Mukwevho was aware of the
PWC report together with the problem

associated therewith.

4.1.5.6.3 The Mpisane family wanted to settle the
matter with the employer prior to the
scheduled court date and this is the reason that

the meeting had to occur on Monday.

4.1.5.7 He did not think he was breaching his suspension
conditions when he contacted Nannoolal as the
latter was on leave, i.e. thus “working hours” were

not applicable.

4.1.58 When a matter is the subject of litigation, no
individual at SARS can settle a matter with a
taxpayer. Any settlement and/or compromise is
recommended by a committee _known as a Tier 4
committee that makes recommendations to the

Commissioner,
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He was a witness on behalf of the employer in the
Lackay matter. After Mbatha had contacted- him,
he sent a text message to Mbatha as he was not
clear whether by communicating with him in
relation to the Lackay matter, he was breaking his

suspension conditions.

His understanding of the declaration system is that
he is invited by the system and the system will
have all the details and thus serve as evidence of
the declarations of the previous years. The system
will require him to either confirm the current
information as it appears on the system or update

the existing information that is on the system.

His further understanding was that he only needed
to update the system if he wanted to include new
declarations, i.e. those he ﬁ&d never previously

declared.

Brooklyn Ridge and 4 Lavender Lane are
investment properties from which he earns rental

income.

-
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4.1.5.13 He declared the following properties on the

system:

4.1,5.13.1 2193 Kosmosdal - 2003.

4.1.5.13.2 38 Brooklyn Ridge and Lavender

Lane - 2009,

41514 He could not make any declaration during
April/May 2012 as the system was not functioning
at that time. He only had an opportunity to make a
declaration when the system began operating in

December 2012,

4.1.5.15 He was a director of Biz Fire Worx (Pty) Limited.
The company was registered in February 2012
however, he could not declare in April/May of

2012 as the system was not functioning.

4.1.5.16 He is aware of individuals at the employer who
had failed to make declarations in accordance with

the policy and were never disciplined.

Ty,
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4.1.5.17 He underwent a vetting procedure in 2015.

4.1.5.18

4,1.5.19

4.1.5.20

He had the employer’s best interest at heart when

he made the call to Nannoolal. He would never

allow the employer to be placed in a position of

disrepute.

The reason why he called Nannoolal was because
he wanted to avoid SARS being embarrassed in

court again at the instance of the Mpisanes.

In response to a question that I put to him, he
stated that the fact that he had made a call to
Nannoolal in respect of matter of Mpisanes would
have had negative consequences to SARS if that

information had leaked.
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S SUMMARY OF THE PARTIES’ SUBMISSIONS

The emplioyer’s submissions

5.1 Charges 110 3

513

5.1.4

The interpretation of the suspension conditions adopted by the

employee is incorrect.

The employee knew he was required to obtain permission from
Mokoena prior to making the call in issue and the employee

did not obtain such permission.

The Chairperson should take into consideration the judgment

of the Supreme Court of Appeal in Natal Joint Municipality

Pension Fund v Endumeni Municipality’, that outlines the

principles of interpreting written documents.

The employee’s interpretation of his suspension conditions
suggests that he may contact other employees without.

Mokoena’s consent provided it is not during working hours.

22012(4) SA 593 (SCA) at para[18]
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Such interpretation, the employer contends, clearly undermines

the purpose of the suspension.

To interpret the suspension notice in any other way would
undermine the purpose of the document and lead to-insensible

and unbusinesslike results.

The employee does not dispute having received the email of 11
October 2016. He contends that he was not aware of the
reason for the email, however does not dispute that he did in

fact contact the Commissioner while on suspension.

The email of 11 October 2016 constituted a lawful and
reasonable instruction and the employee’s conduct poses a

deliberate and serious challenge to the employer’s authority.

The employee was aware that there would be negative
consequences to SARS if the call became public knowledge.
The fact that these negative consequences would arise if the

information would be leaked was the employer’s concerns.
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5.1.9 There was subsequent negative media coverage relating to the -
employee breaching his suspension conditions and if being

linked to the Mpisane matter.

52 Charge 4

5.2.1 There was in reality no need for the employee to intervene on
behalf of the employer. The employer had already
communicated with Mukwevho that they would not do

anything until Nannoolal returned to work.

522 The employee sought to arrange a meeting with the employer
on behalf of the taxpayer that would otherwise not have

happened any time prior to the court date.

523  Nannoolal testified that it is out of respect that he acceded to
the employee’s request to depart from the employer’s official
stance and avail himself that would otherwise not have

happened as early as it did.

524 It does not matter that Nannoolal testified under oath that he
did not feel influenced by the employee. What matters is that

the employee knew that he could influence Namnnoolal to

o
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deviate from the official stance of the employer and that he in

fact did.

5.3 Charges 5 and 6

531

53.2

5.3.3

534

The employee did not disclose his appointment as a director
and only disclosed his resignation as a director in December

2012.

Under cross-examination the employee conceded that if a
person is appointed a director in August 2017, in terms of the
Ethics Policy he must not wait until April 2018 to declare his

directorship in the entity.

Full disclosure of private interest is key to the prevention of
and in resolving situations of conflict of interest and upholding

the integrity of the employer.

The message from the Commissioner that accompanied the
Ethics Policy emphasises the importance of full disclosure by
SARS officials and the context within which the Ethics Policy
was drafted and its intended purpose. The message provides as

follows:

it
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“Good corporate governance is far more
important than legal obligation and oral duty for
the employer: it is also a business imperative. The
employer mission to broaden the tax base and
promote voluntary compliance relies heavily on
how well SARS looks after the public funds
entrusted to it.”
The wording of paragraph 9.1 of the Ethics Policy clearly
creates an obligation on the employer’s official to annually
submit a declaration from April and May. It creates a further
obligation for the employer’s officials to submit an additional

declaration form as and when there are changes in the

officials’ private interests.

The reason for the employee’s resignation as a director in May
2012, i.e that potential conflict of interest, demonstrates the
importance of the obligation to declare changes in private
interest as and when they occur as opposed to April and May

when the annual declaration is submitted.

The employer submits that the employee should be found

guilty of this charge.
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Charge 6

5.4.1

542

543

544

54.5
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The employee is a qualified auditor and a senior executive at
the employer and yet expects the Chairperson to believe that
he did not understand the policy to create an obligation on him

to declare rental income.

The employee could not give an example of what would
constitute “other interests in land and property”. Therefore,
the policy would have no practical meaning if the employee’s

interpretation were to be accepted.

At a factual level, the employee does not dispute that he did

not declare rental.

Even though Gopane testified that it was her understanding
that the Ethics Policy did not create an obligation on
employees to declare rental income; this must not be accepted

as the employer’s position,

Our courts have been emphatic on this issue: the correct

interpretation of any written document is “a matter of law and
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not of fact and, accordingly, interpretation is a matter for the

court and not witnesses™,

The employer submits that the employee is guilty of
contravening the provisions of the Ethics Policy by failing to
declare rental income for the immovable property situate at 4

Lavender Lane.

In addition to his failure to declare rental income, the
employee failed to annually declare his ownership in certain
immovable property during the years 2011, 2012, 2013 and

2014,

At a factual level, the employee does not dispute that he did
not declare his ownership in these properties for the periods set

out in the charge sheet.

The employee gave. four versions during his testimony as to
why he failed to annually declare his properties. These

versions were that:

54.9.1 He was obliged to declare repeatedly.
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54.9.2 Interests - previously declared appearing in
subsequent forms as a result of a change of

description of that interest.

5.4.9.3 Interests previously declared where there has been
no change in the description appearing on the
subsequent declaration form because of a change

of an interest elsewhere on the form.

5494 Not knowing why the system prints the

information it prints at all.

The employer submits that the employee should be found guilty of all the

aforementioned charges.

The employee’s submissions

6.1 The charges were not drafted by the employer’s employees. Neither

Mbatha nor Mokoena drafted the charge sheet.

6.2 The employer’s assertion that in terms of its Ethics Policy, the employee

was obliged 1o declare his immovable property every year as well his
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rental income, is a direct contradiction to the evidence that was given by

Gopane, the employer’s only witness with regards to charges 5 and 6.

No evidence was led to demonstrate any entiflement or authority to
interpret the Ethics Policy any different from the interpretation given to

them by their custodian, Gopane.

No evidence was led that the Ethics Committee had ever raised concerns

with any of the employee’s declarations,

If the employer’s conténtion that interpretation is a matter of law and not
of fact was to be accepted in the circumstances of this case, it would be

prejudicial to the employee in that it:

6.5.1 would entitle the employer to attach an interpretation that is at

odds with the evidence that was given by its own witness; and

6.5.2 undermines the employee’s ability to raise a defence to these

allegations,

This is in the context of the evidence that was given by Gopane to the
effect that the policy imposes the obligation to declare and the system

requires employees to declare annually.
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An employee is entitled to be judged against a clear rule. It does not assist

the employer to refer to cases on contractual interpretation.

The employee finds himself in the position where he is facing ciiscipﬁne

flowing from an interpretation of policies.

Gopane’s clear evidence is that the Ethics Policy does not oblige the

employee to declare his rental income or to duplicate declarations.

Gopane further testified that there is disparity in how the Ethics Policy is

applied.
No evidence was presented by the employer that the:

6.11.1  employee’s telephone call to Nannoolal related to his
suspension or prejudiced the reason for which he was

suspended;

6.11.2  employee knew of the varied and conflicting interpretation of
how he should understand the express prohibition in paragraph

(d) of the suspension notice; and
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6.11.3  employee was aware that the “during working hours”
limitation in the prohibition was to be interpreted as broadly as

suggested by the evidence of Mbatha or Mokoena.

Neither Mbatha nor Mokoena could establish the rule or standard with

which rule the employee was required to comply.

Nannoolal gave clear evidence that there was nothing untoward or

improper with the call of 13 January 2017,

The employee had no entitlement or power to instruct, direct or influence
Nannoolal. The call had no material consequence and the taxpayers
concerned could not gain any advantage as a result of the employee

passing a message about a meeting to Nannoolal.

There is no evidence of disrepute. The fact that the employee had been
charged for a telephone call, the occurrence of which was leaked to the

media, does not prove that the conduct was disreputable.

The employee was subjected to a vetting process and is in possession of a

security vetting clearance and had never been denied such clearance.
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6.17 A crucial determination is whether the. evidence presented - at -the
disciplinary hearing was sufficient to sustain charges proffered against
the employee in terms of the guidelines laid down in item 7 of Schedule

of the Labour Relations Act 66 of 1995 as amended,

6.18  The employee submits that the employer has failed to prove a prima facie

Q case against the employee.
7  RELEVANT CONSIDERATIONS -
1 Charges 1 to 4 essentially concern the following allegations:
711 The breach of the suspension conditions.
7.1.2 Gross insubordination.

Failure to act in the best interest of the employer and/or

placing the employer in a position to be in disrepute.

_7.14  Abuse of position and/or exercising undue influence. . .
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The breach of the suspension conditions

7.2 In order for one to determine the veracity of the allegations relating to the

breach

of the suspension conditions, it is important that the principles

relating to suspensions be understood. It is very often that suspensions

get challenged and employers, when this happens, are called upon to

7 justify their decisions to suspend employees.

7.3 Tn MEC for Education v Gradwell,? the court stated the following:

c:[24]

The judge’s conclusion that the MEC did not have ‘an objectively
justifiable reason to deny the employee access fo the workplace’
was predicated upon his findings thai before such a course of
conduct could be justifiable the MEC had to have taken a decision
to conduct an investigation, and that in this instance the MEC had
not done so. The requirement of paragraph 2.7(2) is that the
employer should believe (reasonably) that the presence of the
employee 'might jeopardise any investigation ..." The judge was
of the opinion that if no decision to investigate is taken before
imposing a suspension, then a condition precedent to the lawful
exercise of the power has not been fulfilled. As he put it: ‘there
ought at least to be a decision to conduct the investigation before
suspension is contemplated.’ He found that the MEC decided to
suspend the respondent before he took a decision to investigate
and hence that the suspension was unlawful, The conclusion, in
my view, sets the standard too high and is in any event Sfactually
erroneous.

$[2012] 8 BLLR 747 (LAC)
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[25]  The learned judge based his factual finding on a sentence in the

[26]

MECs letter to the respondent dated 14 July 2010 which reads:

"Please note that a decision to investigate has ot yet been
Sinalised, but this office awaits your Surther input to
consider whether grounds exist to suspend you on the
basis of the allegations made and/or to Surther investigate
the allegations received by this office. ’ ' '

This statement cannot alone serve as calegorical proof that the
condition precedent had not been met. The wording of paragraph
2.7(2) does not uneguivocally require the employer to take a
conclusive decision to investigate before the power can be
lawfully exercised. It is enough that any (current or future)
investigation might be jeopardised. The use of the word “any”
intimales that if an investigation is within contemplation the
precondition will be met. The statement in the letter of 14 July
2010 makes it abundantly plain that such an investigation was
being contemplated, but that due process reguired the
respondent’s input before a final decision was taken,

But even were a decision to investigate a prerequisite to the
lawful exercise of the power to suspend, the MEC averred, and
the available evidence confirms, that such a decision was in Jact
taken prior to the suspension. In the letter of suspension dated
and delivered to the respondent on 15 July 2010, the MEC stated:

‘Consequently I have decided to commission a thorough
and immediate investigation into the allegations of
misconduct which are levelled against you in your capacity
as Chief Direcior and acting Superintendent-General
pertaining to the registration and funding of the Bessie
Mpelegele Ngwane Care Centre, and all acts and
omissions ancillary thereto. In an effort to allow the
investigation process o continue without any real and/or
perceived hindrance and/or influence on Yyour part and on
the basis of the seriousness of the allegations against you,
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I have decided to invoke the provisions of Clause 2.7(2)(a)
of Chapter 7 of the SMS Handbook ...’

In the result, the learned judge’s supposition that the
suspension was unlawful, because there was no objectively
Jjustifiable reason to deny the applicant access to the
workplace when no investigation was under way, was both
legally and factually incorrect. -

Aside from that, the judge erred in his approach to
determining the lawfulness of a suspension in terms of
paragraph 2.7(2). His choice not to consider the serious
allegations against the respondent was mistaken. As a
general rule, a decision regarding the lawfulness of a
suspension in terms of paragraph 2.7(2) will call for a
preliminary finding on the allegations of serious
misconduct as well as a determination of the
reasonableness of the employer’s belief that the continued
presence of the employee at the workplace might
Jjeopardize anmy investigation etc. The justifiability of a
suspension_invariably rests on the existence of a prima
facie_reason to believe that the employee committed
serious misconduct. Only once that has been established
objectively, will it be possible to meaningfully engage in
the second line of enquiry (the justifiability of denying
access) with the reguisite measure of conviction. The
nature, likelihood and the seriousness of the alleged
misconduct_will _always be relevant considerations in
deciding whether the denial of access to the workplace was
justifiable.

In the present case, the MEC's version sets out a detailed
and compelling prima fucié case of serious misconduct
against the respondent. As discussed earlier, most of the
allegations were not even canvassed, never mind denied,
by the respondent in reply. The reasons he advanced for
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not dealing with them are at best spurious; if not
misleading. By the same token, the case made by the MEC
that the respondent’s presence at the workplace ‘might
jeopardize any investigation’ was both logical ond
justifiable in_light of the seriousmess of the allesed
misconduct. The complaint against _the respondent
includes _the accusation that the respondent brought
pressure _to  bear on  his  subordinates _to  act
inappropriafely and the assertion that he would be in a
position to do so_again were he to remain in the post.”
(emphasis added)

It is from the prism of court decisions that deal with disputed suspensions

that relevant aspects of this charge should be assessed and determined.

It is common cause that on 15 September 2016, the employee was served

with a notice of suspension.

In terms of the employee’s suspension conditions, he was advised not to
contact any of SARS employees without obtaining permission from the

employer’s representative, Mokoena.

It is also common cause that the employee contacted Nannoolal on 13

January 2017, without obtaining permission.
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The employee’s suspension was effected in accordance with the

employer’s Disciplinary Code and Procedure. Clause 9 of the

Disciplinary Code and Procedure records the following:

7.8.1 The employer may suspend the employee on full pay and

. benefits or transfer the employee pending an investigation for a

period not longer than thirty (30) working days:

7.8.1.1

7.8.1.2

7.8.1.3

If the employee is alleged to have committed an

offence that is of a serious nature.

To stabilise the working environment in order to

conduct a proper investigation into the allegations

levelled against the employee/s, and to avoid the

potential  tampering  with  evidence and/or

interference with the investigation.

To minimise any risk and/or potential damage to
SARS property and/or danger to the wellbeing of

other SARS employees during an investigation.
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7.8.14 To protect and secure ‘witnesses and to avoid
interference or intimidation of witnesses during the

course of the investigation.

It is clear from clause 9 of the Disciplinary Code and Procedure that there
is a requirement for there to be a nexus between an investigation and a
suspension. I am of the view that it is the integrity of the investigation
that the employer seeks to protect through restricting an employee’s
entitlement to communicate with fellow employees while on suspension,

without obtaining permission,

Sensibly interpreted, the prohibition and the need to obtain permission
provides the employer with a safety net through which it is able to
supervise and preserve the aforesaid integrity of its investigation. This
also enables the employer to protect potential witnesses by reserving onto
itself the right to screen, assess and determine the prejudice, if any, that
might ensue on account of permission that is requested by an employee

on suspension, to contact a fellow employee.

It is for this reason that there is no total bar or absolute prohibition for a

suspended employee to contact his/her fellow employees.
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Where no harm or prejudice might be caused by such request, it does not
seem that there would be a proper reason or basis for the employer to

decline the request.*

This must be what informed Mbatha’s response to the employee
regarding whether he was breaking his suspension conditions by
communicating with him with regards to the Lackay matter when he

responded by stating that those are “two separate matters”,

What should also not be ignored is the evidence of Nannoolal when he
stated that firstly there was nothing untoward about the employee’s call
and secondly, that the employee advised him not to do anything unlawful

in his handling of the matter.

In addition, it is important to note that the subject of the telephone call
did not concern the issue for which the employee had been suspended,
i.e. the FIC teport or investigations in respect of issues relating to his
alleged non-declaration, assuming that he was aware that this too was a

reason for his suspension.

4

izwe Mo

Mavaba v ission for iliation Mediation rhitration ZALCIHB, 364 at para 41 where

the court mentioned the guestion of integrity and the fact that its protection is one of the purposes of the suspension.
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For one to determine whether the employee breached the conditions of
his suspension, it will also be necessary to consider the meaning of the

words “working hours”,

It was not disputed that when the employee contacted Nannoolal he was

aware that Nannoolal was on leave,

The word “leave” is defined, accordingly to the South African Concise

Oxford Dictionary to mean “time when one has been given permission to

be absent from work or duty.”

Condition (d) of the Conditions of Suspension imposes a restriction or
prohibition on the employee to not contact SARS employees “during

working hours”,

I am of the view that read both sensibly and purposively, the prohibition
that relates to “working hours” cannot apply to an employee that is on
leave since by its very definition, the word “leave” as already indicated

hereinbefore, authorises an employee to be absent “from work or duty”,

It thus cannot, in my view, be said that although an employee has been
given permission to be absent from work or duty, their hours while on

leave, should be interpreted to constitute “working hours”,
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A different way to interpret the words “working hours” is for one fo
approach it on the basis that those are the hours that an employee
dedicates and/or devotes to an employer. That cannot be said to be the

case where an employee is on leave. That is their own time.

For these reasons, I conclude that when an employee is on leave, their
time does not qualify as time dedicated and/or devoted to an employer. I

accordingly do not consider same to constitute “working hours”.

Gross Insubordination

7.24

723

7.26

7.27

The allegation is that on or about 11 of October 2016, Mbatha sent an
email to the employee. The email referred to the suspension conditions

contained in the suspension notice dated 15 September 2016,

The employer led evidence that the email was sent as a result of the
Commissioner having receiving calls from the employee during his

suspension.

The employer contends that the email from Mbatha served as a lawful

instruction to the employee and the employee failed to adhere thereto.

Having already found that contacting an employee that is on leave does

not amount to contacting such an employee during his “working hours”,
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it follows that by contacting Nannoolal, the employee’s conduct does not

amount to insubordination, let alone gross insubordination; -

Failure to act in the best interest of the employer and/or placing the employer
in a position to be in disrepute

7.28

7.29

7.30

7.31

The employer alleges that the telephone call made by the émployee to
Nannoolal had the potential of placing it in disrepute and further that the

employee’s actions did not safeguard the employer’s best interest,

The employee conceded that had someone leaked the information that he
made a call to Nannoolal, the matter would receive negative media

attention.

In terms of the South African Concise Oxford Dictionary already referred
to hereinabove, the word “disrepute” is defined to mean “the state of

being discredited”,

When applied to the charge, it means that the employee is being charged
with conduct that could potentially cause the employer to be discredited.
This is premised on the telephone call that hé made to Nannoolal and the
potential of that fact, i.e. that he had called Nannoolal, being leaked to the

members of the public.
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It is important to consider the fact that if SARS had indeed been put into
disrepute on account of the employee calling Nannoolal, it could have
exercised its prerogative of discipline by charging the employee with

such conduct.

SARS did not charge him the employee’s conduct putting it into

disrepute. It charged him with a potential of putting it into disrepute.

If the charge had been that of actually putting SARS into disrepute,

principles such as those that were referred to in the matter of HRP

Distribution v National Bargaining Council for the Road Freight Industry

and Two Others,’ where the following was stated:

“[19] In this regard, the present circumstances are far removed from
those in Timothy v Nampak Corrugated Containers (Pty) Lid - - a case
on which My Jackson relied. In Nampak, the employee had been
dismissed for having inter alia impersonated an atforney, acting
dishonestly and bringing his employer into disrepute. That could hardly
be equated with sending a few salacious emails to a customer's employee
‘to make her jealous’, as was Clayton’s intention. As Davis JA said in
Nampak:

‘A reasonable decision maker would have engaged in an
objective evaluation as to whether the employee brought the
company into disrepute. “An objective test enjoins an
examination, in all the circumstances, of the nature of the

$[2013] 3 BLLR 283 (LC)
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conduct, evaluates the turpitude and seriousness thereof and
then makes an evaluation as to whether the charges can be
sustained.’ '

[20]  In this case, the employee’s actions, albeit childish and
deliberate, are not of such a serious nature that it can be said tfo
have brought the company into disrepute. It does not equate io
‘turpitude’, i.e. depravity or base action of the kind that would
bring the company (as opposed to the employee) info disrepute.”

would have become applicable.

7.35

7.36

7.37

If the employee had been charged with having actually brought the
employer into disrepute through making this phone call, his conduct
would have had to be examined through an objective test as alluded to in
the above legal authorities and to determine whether, as a matter of fact,

his conduct did bring the employer into disrepute.

In such an instance, the presence or absence of the element of turpitude

would have had to be examined.

Having regard to both the evidence of the employee and that of
Nannoolal, taking into account what the subject matter of the
conversation was about, it cannot be disputed that the totality of the
evidence does not exhibit the presence of turpitude. To the contrary, it

does not.




7.38

739

7.40

7.41

7.42

Page 49 of 60

I am mindful of the fact that the employee was only charged with the.
potential and not actually bringing the employer into disrepute. I'am also
mindful of the fact that the employee admitted that if the fact that he had
made a telephone call had leaked, it would have had negative
consequences for SARS. However, that wouild not have been the end of
the matter. If SARS was aggrieved thereby and having been satisfied that
such conduct did put it into disrepute, it would have so charged the

employee.

Tt is also important to have regard to the fact that one of the complaints
by the employer regarding this conduct is that the employee failed to act

in its best interest.

Tn this regard, the employee stated that when he made the telephone call,
he was motivated by the employer’s best interests and the desire to avoid

a repeat of SARS being embarrassed at the hands of the Mpisanes.

The employer states that there was no need for the employee to intervene

since its interests were not at risk, for the reasons stated hereinearlier,

What the employer’s evidence does not show however is that the

employee knew that the employer’s interests were not and could not have
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been at risk at the time that he made the telephone call but proceeded to

call Nannoolal, nonetheless.

Given the fact that what is stated in paragraph 7.42 above does not arise
in this case, it begs the question whether the employee’s explanation
regarding his motive for making the telephone call can be dismissed or
rejected out of hand. If so, does the evidence point to any other motive

and what is it?

It is common cause that Nannoolal had no authority to settle with the
taxpayer and that no attempt was made by the employee to either instruct
or influence him to settle with the Mpisanes. To the contrary, he was

expressly told not to act contrary to the law.

It is clear that by telling Nannoolal not to act contrary to the law, the
employee was making it plain to him that the Mpisanes should not gain
any unfair advantage in how Nannoolal was going to deal with the matter,

flowing from that telephone call,

Nannoolal did not give evidence that the employee unduly influenced
him in the performance of his duties. The sum total of the action that was
taken by Nannoolal consequent or premised upon the telephone call that

he received from the employee, was to arrange a meeting on Monday as
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both he and the employee were not aware that the court matter that was

set down for the following Tuesday, was no longer going to proceed.

I accept Nannoolal’s evidence that but for the telephone call, he would
not have scheduled the meeting for the Monday. However, that evidence
must be viewed in the totality of the context of the entirety of his
evidence. Although this meeting was convened on Monday, it was called
or arranged in circumstances where the employee had made it clear and
Nannoolal also understood that lawful conduct was expected on his part

in dealing with the matter.

Our law often refers to the trite principle that where there is cause but no
effect, that conduct is not actionable. By way of example, if there is a
collision between two vehicles and one of them was driving at 120 kph in
a 60 km zone, it does not follow that proving this fact establishes

causality, Causality will still have to be established at a factual level.

The same principle applies here in that the calling of such a meeting
without any undue influence, exerting of authority and no instruction for
any unlawful advantage to be secured on behalf of the Mpisanes, amounts

to cause without any effect.
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7.50  Taccordingly find that there is no basis to reject the employee’s evidence
read together with that of Nannoolal, that he was motivated by the

employer’s best interests when he made the telephone call.

7.51 It accordingly follows that the employee’s conduct does not constitute an
abuse of his position and/or an attempt to exercise improper influence, let

alone influence on a SARS employee. I elaborate further hereinbelow.
Abuse of position and/or exercising undue influence
7.52  In dealing with this allegation, regard must be had to the following:

7.52.1 Nannoolal in his evidence testified that he did not feel

pressured by the employee.

7522  The employee advised him to act in a lawful manner in his

handling of the matter,
7.52.3  There was nothing untoward with the call from the employee.

7.524  The employee is not his direct line manager.
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7.52.5  He does make settlement agréeement and/or compromises with
the taxpayer. A committee named Tier 4 is vested with that

authority.

7.52.6  He acceded to the request of the employee because he respects
the employee however, he advised that he would acted in the
same manner had he been requested by other colleagues of his

who are also involved in the Mpisane matter.

7.53  The employer’s contention that the employee intended to pressurise
Nannoolal, irrespective of whether Nannoolal felt that he was being
pressured to act in a particular manner or not, is difficult to sustain based

on the aforementioned objective facts.

7.54  There is simply no basis to find that the employee intended to pressurise
Nannoolal and/or abused his position and/or exercised undue influence in
circumstances where no direct or meaningful outcome to the benefit of
the taxpayers could be obtained by virtue of that telephone call. I

accordingly reject the employer’s contentions in this regard.

Charges 5 and 6 relate to the employee’s failure to make certain declarations as
prescribed by the Ethics Policy

7.55 It is alleged that the employee failed to disclose the following:
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7.55.1  His investment properties as recorded under charge 6 above.
7.55.2  His rental income in respect of the abovementioned properties.
7.55.3  His directorship position at Biz Fire Worx (Pty) Limited.

The employer deems same as a violation of clause 9 of the Ethics Policy

as well Clause 5 of the Ethics Code of Conduct.
Gopane under cross-examination conceded to the following:

7.57.1  The repeated declarations are not prescribed by the Ethics

Policy.

7572 It isarle of the system utilised by the employer that there be

repeated declarations.

7573  The system was not functioning from April 2012 until

December 2012.

7.574  The Ethics Committee would address correspondence

highlighting an employee’s non-compliance with the rules.
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There are numerous other employees who had not declared
their properties and assets, however they were not subjected to

such disciplinary processes.

It is common cause that the employees are required to declare their assets

and further required to request permission prior to engaging in any work

outside of the employer in order to avoid possible conflict of interests.

The employee in his evidence admitted the following that:

7.58.1

1582

593

7.594

71.59.5

he was indeed a director at Biz Fire Worx (Pty) Limited;

the company was registered in February 2012 and he resigned

in May 2012;

he could not declare because in April the System was not

functioning;

he had declared his properties previously and was not aware

that he had to declare annualiy; .

he was subjected to a security vetting procedure and he

obtained the security vetting clearance certificate in 2015; and
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7.59.6  he did not know that he was supposed to declare his rental

income.

There is confusion regarding how the system of declaration operates and

what was required of the employees.

The employer contends that the evidence of Gopane should be ignored
and that since interpretation is a question of law and not of fact, the
question should be determined purely by way of an interpretational

exercise.

While I agree with the employer that interpretation is a question of law
and not a question of fact, contextual evidence based on decisions such as
that of Natal Joint Municipal Pension Fund supra and Bothma-Batho

Transport (Bdms) Bpk v S Bothma and Seun Transport (Edms) Bpk,® is

permissible in the process of interpretation.

Insofar as the allegation of failure to declare is concerned, the question of
the correct interpretation does not become relevant in the circumstances

of this case due to the fact that both on the version of the employer per

62014 (2) SA 494 (SCA) at paras [10]-[12]



7.64

7.65

Page 57 of 60

the evidence of Gopane 2nd that of the employee, no punishment was

metered out against employees that had failed to declare in the past.

Due to the fact that the employer’s witness is the one that referred to this
fact and no other witness was called by the employer in an attempt to
correct that evidence and/or to present different facfs in that regard, the
employee does not need to satisfy the requirements set out in the matter

of ABSA v Naidu,” where the court makes it clear that in secking to

invoke the parity principle, an employee must do more in an effort or

attempt to demonstrate that the case(s) he/she seeks to rely upon, are

‘indeed comparable to the allegations of misconduct with which he/she

has been charged,

It is important to bear the following four tenents or pillars on which the

process of discipline rests:

7.65.1 There must be a rule.

7.65.2 The rule must be known.

7.65.3 The rule must have been breached,
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7.65.4  The rule must be consistently applied.

On the basis of the evidence presented in respect of failure to declare, I

find that by charging the eﬁ:tployee, the employer has inconsistently

applied discipline and for that teason, there is fio basis to find fhe =

employee guilty of that charge.

The existence of the réquirement for the employee to obtain permission

to undertake outside employment is common cause together with the fact
that it was not complied with. The purpose of requesting and obtaining
permission for engaging in any work outside of that of the employer is for

purposes of avoiding possible conflict of interest,

The employee has given evidence regarding the security vetting
procedure and the security vetting clearance certificate that he obtained
pursuant thereto. He gave evidence that anything that he did not declare
that he was required to declare, would have been detected in that process.
The fact that he was furnished with a security vetting certificate is

indicative of the fact that there was no transgression on his part.

7[2015] 1 BLLR 1 (LAC) para 36
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Although the employee did not disclose his appointment as a director of

Biz Fire Works (Pty) Limited, he declared his resignation.

In all instances of non-declaration on which the employer seeks to rely, it
is important to note that there are none that the employer established of

its own accord, that are not on its system.

The complaint is either that of failure of declaring repetitively or
declaring the resignation in circumstances where the appointment as a

director had not or was not declared.

It would be artificial to seek to distinguish between not having declared
the appointment as a director and failing to request permission prior to
engaging in work outside of that of the employer in order to avoid
possible conflict of interest. The fact of the matter is that it is his
appointment as a director that enabled him to or through which he
performed work outside of that of the employer. In this instance, the two
acts are inextricably linked and the splitting is impermissible sipce the

one is a consequence of the other.

Accordingly, having found that the employee should not be held

responsible for his failure to declare in circumstances where other
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employees had also not-declared in the past.and no disciplinary action

was taken against them, I also find the employee not guilty in this regard.

7.74  In addition, I also find that there is no evidence that establishes conduct

that is either unbecoming and/or dishonest on the part of the employee,

CONCLUSION

For the reasons set out hereinabove, I find the employee not guilty of all of the

charges that are levelled against him,

Chambers
SANDTON

13 October 2017




Hogan Lovells role in the Makwakwa investigation

Search

Location

Hogan Lovells' role in the
Makwakwa investigation

3 November 2017
South Africa

Contact

Share

Press Contact
Jabulile Nhlapo

Eﬁha?m‘eting and
Communications Manager

+27115236123

Contacts

http://www.hoganlovells.com/en}news/hogan—lovells-roie—in-the—ma]mrakwa—mvesﬁga... 21/02/2018

Hogan Lovells was instructed by South African
Revenue Services (SARS) in October 2016 to
conduct an independent investigation into
allegations against Mr Jonas Makwakwa and
Ms Kelly Ann Elskie. This was in response to a
report by the Financial Intelligence Centre
(FIC), which identified various financial
transactions involving Makwakwa and Elskie,
which the FIC deemed to be suspicious or
unusual.

The scope of the investigation conducted by Hogan
Lovells was limited to identifying whether any
misconduct had been committed by Makwakwa and
Elskie as employees of SARS. It did not seek to directly
investigate the financial transactions identified by the
FIC. We understand that all criminal related allegations
arising from the FIC report were referred to the relevant
authorities for investigation.

As a result of that independent investigation, Hogan
Lovells produced a report which contained
recommendations for the management of SARS. One of
{hose recommendations was that disciplinary action
should be taken against Makwakwa for non-disclosure of
external interests. No action was recommended against
Elskie. SARS subsequently followed its own internal
disciplinary procedures which included charges relating
to Makwalowa's breach of his suspension conditions and
the failure to disclose. A hearing was convened and
chaired by an independent senior counsel, Advocate
Terry Motau SC. The findings of that internal enquiry
acquitted Makwakwa of all charges.
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Full Statement: Hogan Lovells Clarifies Its
Role In Investigating Sars' Jonas Makwakwa

Makwakwa had been red-flagged by the money-laundering
authorities for suspicious deposits worth millions of rands into his
personal accounts made over six years.

. By Staff Reporter

UNITED PROPERTY INVEST

STANDING COMMITTEE ON FINANCE
IN RE: MR MASHUDU JONAS MAKWAKWA: 5 DECEMBER 2017
Good Morning Chairperson and all Honourable Members of the Committee

1. First | want to thank the Committee for inviting me to this session and giving me the

opportunity to address you on this matter. | value and cherish the importance of the rule

of law, transparency and accountability. | believe in the values of an open and democratic

society as enshrined in the Constitution of the Republic of South Africa. / i

http://www.huffingtonpost.co.za/2017/12/05/ full-statement-hogan-lovells-clarifies-its-... 21/02/201
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2. | am appearing before this Committee by invitation of the Chairperson by letter of 30
November 2017. The letter acknowledges that because of my firm's professional
relationship with the South African Revenue Service ("SARS") in as far as the matter
under your investigation is concerned, | may be obliged to answer certain questions and
also not obliged to answer certain other questions, taking into account that professional

relationship.

3. | have aiso had the opportunity to interact with Mr Frank Jenkins of Parliament's Legal
Services Unit regarding the legal parameters of my participation in these proceedings. He
too, as an advocate of the High Court of South Africa, appreciates that as a result of the
client/lawyer relationship that my firm has with SARS | am constrained in disclosing what
may amount to confidential and privileged information, instructions and advice that was

generated in the discharge of my professional duties to my client.

4. | will answer questions from the Honourable members of the Committee to the extent
that | do not violate my client's right to have its communications with me kept confidential
and protected by legal professional privilege. This is a right that is protected in law and
which is recognised by the provisions of section 16 of the Powers, Privileges and

immunities of Parliament and Provincial Legislatures Act, 4 of 2004.

5. At Hogan Lovells we take seriously our responsibilities as citizens and to our clients,
and are committed fo delivering sound advice with integrity. We also believe that it is
important to the continuation of the rule of law that organs of state should have access to
the best advice, and that leading professionals should be abie to work with them. SARS

are a long-standing client of the firm.

6. Acting with the highest level of integrity is paramount to our business and the core of

our vision and values. We are bound by the Attoreys Act of 1979 which encompasses a

code of ethics which requires this of us. Should we be suspected or found not to have

lived up to the high standards of ethics as professionals we should be reported to the /

Law Society which oversees the attorney's profession and holds us accountable.

http://www.huffingtonpost.co.za/2017/12/05/full- statement-hogan-lovells-clarifies-its-... 21/02/2018
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\

7. | firmly believe that we acted in this case with full propriety, in accordance with our
instructions and our wider duties. | want to take this opportunity to outline our role and

our actions in the matter before us.
READ: Hawks Investigating Money-Laundering By Top SARS Man

Qur instruction

8. | am a senior director and chairperson of the firm with 28 years' experience. | have
acted as a Judge in the Labour Court in 2002, 2004 and 2013. | know that the legal field
requires acting with the highest standard of fidelity, integrity and ethics.

9. | was formally instructed by SARS in October 20186 to conduct an independent
employment investigation into allegations against Mr M Jonas Makwakwa and Ms Kelly
Ann Elskie in relation to their employment contracts. At that time Mr Makwakwa was
under suspension as a result of the Financial Intelligence Centre (FIC) Report provided to
SARS in May 2018. This suspension commenced on 15 September 2016, and was

already in place when we were first instructed.

10. Our instructions arose from a report by the FIC to SARS which had identified various
financial transactions involving Makwakwa and Elskie which the FIC deemed to be

suspicious or unusual.

11. Given that the Directorate for Priority Crime Investigation ("DPCI") or ("Hawks") were
already investigating complaints related to crimes contemplated under the Prevention
and Combating of Corrupt Activities Act, 12 of 2004 ("PRECCA") and Prevention of
Organised Crime Act, 121 of 1998 ("POCA") under DPCI Enquiry 03/06/2016, and that
suspected crimes of tax evasion and other contraventions of the Tax Administration Act
(28 of 2011) fell squarely within SARS's mandate to investigate, we recommended that
these two categories (and related contraventions) be investigated by the Hawks and
SARS respectively. SARS engaged the auditing and tax advisory firm PWLC to investigate
the tax related matters. Hogan Lovells was only to investigate whether Makwakwa and
Elskie had contravened any internal policies and/or the PFMA when effecting certain
payments and whether certain ad hoc payments to Makwakwa by SARS were irregular. |
advised further that should the other investigations by the Hawks and PWC/SARS find
them guilty of any offence, that would constitute misconduct which our firm would pursue

against them at the appropriate stage.

12. | hasten to add therefore that any suggestion that Hogan Lovells decided not to

investigate any aspect contained in the FIC Report is fallacious. To the contrary Hogan

v

http:/Awww.huffingtonpost.co.za/2017/12/0 5/full-statement-hogan-lovells-clarifies-its-... 21/02/2018
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Lovells recommended that investigations be conducted by the bodies that enjoy statutory

powers and the expertise to do so.

13.PWC was instructed to investigate the source of funds for each of the transactions
and, in a report which was provided to Hogan Lovells, PWC concluded that they could
not confirm that the source and nature of the funds for the majority of the transactions
were improper. Allegations under this heading were put to Makwakwa during our
investigation. However, Makwakwa challenged Hogan Lovell's jurisdiction to question him
further seeing that PWC had not provided a definitive report. On the basis of that report
and the information that was available to us at the time, we advised that a prima facie
case of misconduct could not be made out in relation to the transactions and therefore

that a finding of misconduct could not be made.

14.The criminal aspects of the financial transactions were always outside our scope, as
determined by our terms of reference. Our recommendation was that they be not
investigated by us but by the Hawks and SARS. This was so because in our capacity as
adviser to the employer, we did not have the power to subpoena bank records or

witnesses in the way that criminal investigators do.

15. We advised SARS that we would only be able to advise on whether any further
disciplinary action against Makwakwa and Elskie was appropriate in relation to any
criminal or other charges upon completion of the necessary investigations by the Hawks
(criminal investigation) and PWC (tax investigation). Those investigations are, to our
knowledge, either on-going or in the hands of third party professionals who are dealing
directty with SARS. We have not had sight of any report from PWC in this regard.

16. As a result of our investigation in the category reserved for us, we produced a report
which contained recommendations for the management of SARS in relation to employee
matters. One of those recommendations was that disciplinary action should be taken
against Makwakwa for non-disclosure of external business interests and contravention of

his suspension conditions. No action was recommended against Elskie.

17. | reiterate that we gave our client (SARS) the best advice in the circumstances. Any
suggestion that we colluded with SARS to shield the two employees from any

investigation is misplaced and ignorant of the proper process as dictated by law.

Parallel investigations

18. It must be appreciated that had Hogan Lovells proceeded with investigations under
the other categories of investigation this would have constituted parallel investigations.
That would have been most undesirable. /

http://www.huffingtonpost.co.za/2017/1 2/05/full-statement-hogan-lovells-clarifies-its-... 21/02/201
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Qutcomes

19. SARS accepted our advice in regard to the employer/employee of investigations and
followed its own internal disciplinary procedures and charged Makwakwa for
contravening his suspension condition and failure to disclose an external business
interest. A hearing was convened and chaired by an independent senior counsel,
Advocate Terry Motau SC. The findings of that internal enquiry delivered to us on 13
October 2017 acquitted Makwakwa of both charges.

20. The Motau SC findings do not exonerate Makwakwa from possible charges which
could result from the outcome of the investigation into his tax affairs (being investigated
by PWC) as well as the criminal investigation (being conducted by the Hawks). Those
investigations continue fo our knowledge. We are not aware of any reports in this regard

whether any of these investigations have been concluded.

21. Should the tax and criminal investigations and the money faundering investigation
reveal that an offence had been committed SARS would need to bring disciplinary
proceedings against Makwakwa and Elskie. We advised in this regard as follows:
"Should it be established that Makwakwa and Elskie have committed a crime as defined
in PRECCA and if the said employees are still employed by SARS, the disciplinary action
must be taken against them in addition to any criminal offences which may be uncovered
by the DPCI. At the appropriate stage, Hogan Lovells shall assist with all disciplinary

action if requested subject to compliance with [SARS's] procurement policies."

22. In respect of the tax violations complaint we advised as follows: "Should the
investigation find that there has indeed been contravention of tax legislation or
commission of a tax offence, this would constitute misconduct on the part of the
employee. Itis part of Hogan Lovells's mandate to assist [SARS] to institute disciplinary

action against the employee(s) concerned.”

23. We have therefore not yet been asked to advise whether Makwakwa and Elskie are
guilty of these offences and/or to initiate disciplinary proceedings against them. Hogan
Lovells have not exonerated them of any charges because these investigations are still

pending.

24. | want to be clear that my and Hogan Lovells' involvement in this matter has been
limited and is simply as set out in this statement. It is usual for matters like this, which
relate to tax, criminal and employment matters to name but three, to have a variety of

advisers and professionals who have clear and defined roles which do not overlap. You

-

hitp://www.huffingtonpost.co.za/2017/12/05/full-statement-ho gan-lovells-clarifies-its-...

21/02/2018
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will, | hope, appreciate that in these circumstances | can only comment on areas where

we have been instructed and involved.
Conclusion

25. | hope that | have managed to clarify any uncertainty about Hogan Lovells'
involvement and its mandate in these investigations. Unfortunately, and in keeping with
sound legal and professional principles and ethical conduct, | cannot divulge confidential
and privileged communications between Hogan Lovells and its client. SARS has not
waived its rights in this respect and we are not at liberty to disregard our client's rights.

We also hold ourselves to the ethical standards set by the legal profession.

28. However, | would like to reiterate that our part in the investigation does not exonerate
Mr Makwakwa of all the allegations tabled in the FIC report. To the best of my
knowledge, the criminal and tax investigations are in progress and are conducted by the
relevant bodies. Should the investigations find that there has been indeed an offence or
contravention of tax legislation, disciplinary action must be taken against Makwakwa and
Elskie.

Lavery Modise

Chairman

Hogan Lovells (South Africa) Inc.

4 December 2017
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STANDING COMMITTEE ON FINANCE (SOUTH AFRICAN REVENUE SERVICES)

IN THE MATTER OF MR MASHUDU JONAS MAKWAKWA: 23 MAY 2018

Good morning Chairperson and Honourable members of the Standing Committee,

1. Thank you for asking Hogan Lovells to attend this open session and to answer your

questions on our Report.

2. | have previously publically stated that | wanted our confidential and privileged Report to
be made public, but that it was for SARS to waive its attorney client privilege. | am
delighted and somewhat relieved that SARS has released our Report to this Standing
Committee and that you are now giving us this opportunity to publicly answer your

questions on our Report.

3. Our Report is the significant missing piece of the puzzle that | hope emphatically and
finally puts an end to any further speculation about Hogan Lovells' role and involvement in

the Makwakwa Disciplinary Inquiry.

4. Any statement that Hogan Lovells' investigation extended into allegations of criminal
conduct or tax evasion on the part of Makwakwa and arising from the FIC Report, is

misleading and incorrect.

5. Our Letter of Engagement (which is public and attached to a December 2017 Daily
Maverick article) made it clear upfront, and this is now confirmed by our Report, that our
labour-related investigations in relation to Makwakwa were focussed on whether any of
the suspicious, unusual or ad-hoc payments identified in the FIC Report were a breach by
Makwakwa of SARS' internal policies and/or the Public Finance Management Act — in
other words, whether it amounted to misconduct in the employment context.
Investigations into criminal conduct and tax evasion had to be made by the Hawks and

SARS within their respective statutory and constitutional mandates and were not matters

-

JNBLIBO1/BADENHOW/4551007.1 Hogan Lovells

that Hogan Lovells could legally attend to.



6. Our Report clearly and unequivocally follows our Letter of Engagement.

7. The Disciplinary Inquiry itself was therefore a properly convened Disciplinary Inquiry at
the time, consistent with labour laws, our Letter of Engagement and the express
recommendations contained in our Report, to address only the specific labour-related

matters that Hogan Lovells was legally permitted to investigate and address.

8. In this context, our Letter of Engagement, our Report and the Disciplinary Inquiry were not
on any stretch of the imagination part of a masterfully designed "whitewash plot" to
ensure that Makwakwa was permanently re-instated, as suggested by some in the media,

who unfortunately did so without the benefit of studying our Report.

9. Advocate Motau SC, who chaired the Disciplinary Inquiry, found Makwakwa not guilty of
the charges, after having considered the admissible evidence led by SARS and the
defence put up by Makwakwa, who was represented by his attorneys and his advocate

during this process. This resulted in the return of Makwakwa to his position at SARS.

10. It is clear from our mandate set out in our Letter of Engagement and our Report that there
is still a series of critical outstanding parallel investigations being conducted by the Hawks
and SARS into Makwakwa's conduct in relation to the unusual, suspicious and ad hoc
payments identified by the FIC. The outstanding criminal and tax evasion investigations,
which can only lawfully be conducted by the Hawks and by SARS, once concluded, may
well lead to further separate charges of criminal conduct or tax evasion being prosecuted

in a competent Criminal Court or Tax Court, against Makwakwa.

11. Having regard to the outstanding investigations, although Makwakwa has now resigned
from SARS, this does not mean that he has escaped justice as he may still face
prosecution in a Criminal Court or Tax Court on possible future criminal charges or tax

evasion charges.
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12. Against this background, | turn now to address some specific accusations and criticisms
publicly levelled at Hogan Lovells, which | anticipate you may want to ask me about, and
which we can now answer as both our Report and the terms of the Disciplinary Inquiry are

in the public domain.

13. We have been accused of "tailoring" our Letter of Engagement to deliberately limit our
investigations and the resultant charges that could be put to Makwakwa at a
"questionable" or "whitewash" or "cooked" Disciplinary Inquiry. Our answers to this are

that:

13.1 It is not Hogan Lovells, but it is the law, that dictates that the Hawks (not Hogan
Lovells) are lawfully entitted and best suited to investigate alleged criminal
activities or activities where individuals are obstructive, and to procure admissible
evidence for possible prosecution in a Criminal Court, which can then be used in a

Disciplinary Inquiry.

13.2 It is likewise dictated by law that SARS (not Hogan Lovells) is entitled to
investigate any alleged tax evasion and to procure admissible evidence for

possible prosecution in a Tax Court.

13.3  Therefore any statement that Hogan Lovells "faifored" its Letter of Engagement is

incorrect and wrong in law.

14. We have been accused of not putting all possible available charges arising from the FIC
Report to Makwakwa at the Disciplinary Inquiry and not levelling charges against

Makwakwa based on PwC's Source of Funds Report. Our answers to this are that:

141 All possible charges available at the time, within the scope of our Letter of
Engagement and as expressly recommended in our Report, were put to

Makwakwa at the Disciplinary Inquiry. /
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14.2  As background, PwC forensics was appointed by Hogan Lovells to conduct a
forensic investigation to make factual findings as to the identity of the sourbe of
funds in relation to payments identified as suspicious, unusual or ad hoc in the
FIC Report, which identification would assist Hogan Lovells to determine whether
or not Makwakwa had breached any SARS internal policies and/or the Public

Finance Management Act, as we were required to do in our Letter of Engagement.

14.3 The PwC Source of Funds Report provided to us was inconclusive as to the facts

relating to the identity of the source of funds, because:

(a) SARS in its capacity as employer was limited in its ability to investigate

an employee's sources of income;

(b) Makwakwa was to a degree uncooperative in the Hogan Lovells and

PwC separate investigations on this aspect; and

(c) the Hawks were best placed with the necessary powers to investigate
the nature and source of the funds and their investigation was not

complete.

14.4 It is a question of law whether or not inconclusive findings of fact as contained in
the PwC Source of Funds Report would justify any charge at a Disciplinary Inquiry
relying on the identity of the source of funds to substantiate the charge. In our
professional opinion it did not; and so in discharge of our ethical and professional
duties we recommended in our Report that charges that could not be

substantiated by the facts should not be put to Makwakwa at the Disciplinary

Inquiry.

145 In a perfect world, the Hawks and SARS would have ideally concluded their

respective investigations by the time of the Disciplinary Inquiry and provided

-~
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conclusive admissible evidence of the identity of the source of funds and criminal-

related activities or tax evasion, but they had not.

146 From a timing perspective, Makwakwa had in February 2017 strategically
launched a CCMA application to declare his indefinite suspension an unfair labour
practice which hearing was initially set down for 29 June 2017. In any event
SARS (as Employer) could not in terms of labour law place Makwakwa (as
Employee) under precautionary suspension in September 2016 and then
indefinitely delay putting valid charges with reasonable prospects of success to
him at a properly convened Disciplinary Inquiry. So it was necessary not to delay
the Disciplinary Inquiry, but to proceed with all possible charges against

Makwakwa at the time, as expressly recommended in our Report.

14.7 At the time of the Disciplinary Inquiry, there was no admissible evidence available
to support any charge with any reasonable prospects of success at the
Disciplinary Inquiry based on the identity of the source of funds and/or any alleged

criminal activities or tax evasion activities.

15. We have been accused of not demanding that SARS provide us with the PwC Tax
Evasion Report because surely that report would have constituted admissible evidence of
tax evasion and a dismissible offence; and SARS not providing that report to us should
surely have been a "red flag" for us. As background, SARS had outsourced the tax
evasion investigation in relation to Makwakwa as a taxpayer to PwC because of his
seniority and conflicts with having other SARS employees investigate such a senior
employee. The PwC Tax Evasion Report therefore constitutes a part of SARS'

investigation into any alleged tax evasion. Our answers to this are:

15.1  First, that the matter of investigating and prosecuting any alleged tax evasion was
not, as a matter of law, part of our role under our Letter of Engagement and so it

was not, and could not have been, a "red flag" for us. /
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15.2 Second, SARS is the competent authority lawfully required to investigate and
prosecute any alleged tax evasion by a taxpayer. SARS has no obligation to

provide any confidential information relating to any taxpayer to any person.

15.3 Third, Hogan Lovells does not have any right to demand any confidential
information about any taxpayer from SARS, nor did we have any expectation to
receive any such information. As mentioned above, at the time of the Disciplinary
Inquiry SARS as the competent authority had not initiated the prosecution of any
alleged tax evasion activities on the part of Makwakwa and so, as contemplated
by our Letter of Engagement, there was at the time of the Disciplinary Inquiry no
charge available to be put to Makwakwa (as employee) based on any alleged tax

evasion.

16. We have also been accused of being involved in a "questionable" or "whitewash" or
"cooked" Disciplinary Inquiry because statements have been made and an impression
has been created by some in the media that Hogan Lovells investigated "all" the possible
charges arising from the FIC Report, and put "all" possible charges to Makwakwa at the
Disciplinary Inquiry, and the Disciplinary Inquiry then exonerated Makwakwa of "all"
possible charges from the FIC Report, and that is therefore the end of all the matters and

Makwakwa could be permanently re-instated. Our answers to this are that:

16.1 Having regard to the above background and context, including the reality that
there are still outstanding investigations into Makwakwa's conduct by the Hawks
and SARS as outlined in our Letter of Engagement and our Report, it is clear that

such statements and "impression" are simply wrong.

16.2 It follows that any reliance on any such misstatements and impression is either a

mistake or cynically deliberate.
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17. In order to assist the Standing Committee with the series of events and documents, | have
set out below a brief chronology of events and documents, which contextualises the

matter and which | incorporate below in my statement for your convenience.

18. Mr Chairperson and Honourable Members of the Standing Committee, in conclusion,
Hogan Lovells has prior to and since my appearance before this Standing Committee on
5 December 2017 been under immense public attack by persons who did not have all the
facts, who in some cases did not care what the facts were or chose to ignore the facts, or
who simply insisted that we as lawyers should break our legal, ethical and professional
obligations, and apologise and "come clean" as regards our role in the investigations

relating to Makwakwa and his re-instatement.

19. As attorneys we are required to fulfil our professional role without fear or favour and to do
so at all times honestly, ethically and professionally, which we have done. We do not take
our professional obligations lightly. We have not been tempted, nor have we succumbed,
to immense pressure by politicians, individuals or the media to breach our professional
obligations — if | did so, | would no doubt have been sanctioned by our Law Society and

would possibly have been struck off the roll of practicing attorneys.

20. We fully respect and salute the efforts of professional investigative journalists and all the
good work they do and continue to do for all of us South Africans. Regrettably, however,
information and documents in the Makwakwa matter have been leaked to the media
piecemeal and selectively. For very good reasons, and as part of a developed legal
system, we as attorneys are bound not to disclose to the third parties our Client's
confidential and privileged documents. This, unfortunately, has created a platform for rife

speculation in the media targeting Hogan Lovells.

21. Fundamental to our democracy is the rule of law. This means that even in the case of
Makwakwa, like any other citizen and employee, he is entitled to due process and not to

have unsubstantiable charges prematurely put to him at a Disciplinary Inquiry hastil;/
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22.

23.

24.

convened to satisfy populist but dangerous activism. Sometimes, frustratingly for all of us

as it may be, the wheels of justice grind slowly.

As lawyers our fundamental professional role, no matter how unpopular it makes us in the
public eye, is to uphold the Rule of Law and apply due process, including professionally
assessing all the available admissible evidence lawfully procured against the likes of
Makwakwa and presenting a substantiable case with reasonable prospects of success to
an independent Chair at a Disciplinary Inquiry. In dealing with the role of lawyers in our

society, former Chief Justice Arthur Chaskalson stated that:

"Without the assistance of lawyers judges would not be able to discharge
their constitutional duty to uphold the law without fear or favour, it is in the
public interest, and the interest of clients, that the culture of the legal
profession should be rooted in the independence of the profession, and that
lawyers should not be subject to outside influences or be concerned that if
they take on a case for a particular client they will incur the hostility of the

government or other powerful instances."

We trust that now with the release by SARS of our Report all speculation about our role in
relation to the Disciplinary Inquiry can finally be explained, and that all notions that the
Disciplinary Inquiry was "questionable" or a "whitewash" or "cooked", can now be put to

rest.

| hope that my opening statement has answered all of your questions to your satisfaction.
My colleague, Mr Wessel Badenhorst and | are happy to answer any questions you may

have for us.

Lavery Modise
Chairman
Hogan Lovells (South Africa) Inc

23 May 2018

i
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CHRONOLOGY OF MATERIAL FACTS

Item | Date

Event

Reference

1. | 17 May 2016

FIC sends FIC report to SARS,
Commissioner Moyane ("FIC
Report") identifying suspicious and
unusual transactions, and requesting
investigations to be held.

Hogan Lovells Report,
page 3, paragraph 4.1

2. July 2016

SARS invites Makwakwa and Elskie
to submit written responses to the
allegations contained in the FIC
Report by 1 August 2016. Both
Makwakwa and Elskie asked for and
were granted an extension until
30 September 2016

Hogan Lovells Letter of
Engagement, paragraph 8

3. 15 September 2016

Makwakwa suspended by SARS

Modise Statement dated
5 December 2017 to
Standing Committee on
Finance, paragraph 9;
Motau SC Outcome,
paragraph 2.1

4, 15 September 2016

Hogan Lovells instructed by SARS

Modise Statement dated
5 December 2017 to
Standing Committee on
Finance, paragraph 9

5. 4 October 2016

Hogan Lovells Letter of Engagement
signed by Commissioner Moyane

Hogan Lovells Letter of
Engagement, page 7,
Hogan Lovells Report,
Page 3, paragraph 8

6. 20 January 2017 SARS serves Makwakwa with | Motau sC QOutcome,
disciplinary charge sheet paragraph 2.6
7. 28 February 2017 Makwakwa refers dispute to CCMA
claiming that his  continued
suspension is an unfair labour
practice
8. 9 March 2017 PwC delivers its report on the source | Hogan Lovells Report,

of the funds of the transactions
identified in the FIC Report (the
"PwC Source of Funds Report") —
findings are inconclusive

page 19 (the PwC Source
of Funds Report is
annexure A thereto)

9. 17 March 2017

Hogan Lovells issues to SARS its
preliminary report (on which further
documents were awaited)
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ltem | Date Event Reference
10. 16 May 2017 Hogan Lovells delivers to SARS its | Hogan Lovells Report,
final investigation report (the "Hogan | page 17
Lovells Report") (including
document awaited under the
preliminary report)
11. 12 June 2017 SARS serves Makwakwa with further | Motau SC Outcome,
disciplinary charges (consolidated | paragraph 2.6
charge sheet)
12. 29 June 2017 CCMA hearing on Makwakwa
suspension postponed
14. | 27, 28 July 2017 Disciplinary Inquiry before Motau SC | Motau SC Qutcome,
paragraph 1.3
15. 15 August 2017 Continuation of Disciplinary Inquiry | Motau SC Outcome,

before Motau SC

paragraph 1.3

16. 13 October 2017

Motau SC delivers his decisions on
the Disciplinary Inquiry (the "Motau
SC Outcome")

Motau SC Outcome, page
60

17. 17 October 2017

CCMA application on suspension
withdrawn as it became moot

18. 27 October 2017

Makwakwa reinstated by SARS

SARS Media Statement

19. 3 November 2017 Hogan Lovells issues media | Hogan Lovells Media
statement correcting the impression | Statement (Hogan Lovells
created by the SARS media | website)
statement

20. 27 November 2017 | SARS  issues further = media | SARS Media Statement
statement

21, 5 December 2017

Lavery Modise attends Standing
Committee hearing and makes
statement; and again corrects the
impression made by SARS in its
media statements

Modise Statement (Hogan
Lovells website)

22. 15 January 2018

Lord Peter Hain makes speech in
British House of Lords accusing
Hogan Lovells of issuing a
"whitewash" of a report

Lord Hain
statement

published

23. 22 January 2018

Hogan Lovells publishes a media
statement as to why Lord Hain's
statement of a whitewash was
incorrect

Hogan Lovells Statement
(Hogan Lovells website)

24. | January 2018

Hogan Lovells publishes Sunlight
over Shadow, a detailed examination
of and response to Lord Hain's

Hogan Lovells Sunlight
over Shadow document
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remarks to the House of Lords
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Sunlight over shadow

An examination of Lord Hain’s remarks to
the House of Lords on 15 January 2018

by:
Lavery Modise, Chairman
Hogan Lovells (South Africa) Inc.

January 2018
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Hogan Lovells

On 15 January 2018, Lord Hain raised a number of issues in the UK’'s House of Lords
regarding our employment law work for long-standing client the South African Revenue
Service (SARS) in relation to two of its employees, Jonas Makwakwa and Kelly Ann Elskie.

Under the protection of parliamentary privilege, Lord
Hain falsely described our work as a “whitewash” and
sought to inaccurately portray the firm as a “willingly
gullible or malevolent accomplice.” He has reported
Hogan Lovells to the Solicitors Regulation Authority
(SRA) in the UK and has inaccurately sought to align
my limited work with the serious issues of state capture.
His remarks were promulgated widely to media in
the UK and South Africa in a pre-prepared statement.
I reject his remarks and consider them to be the
antithesis of our professional standards and conduct.

Lord Hain did not take up our offer to discuss any of
those issues before his statement to the Lords. Had he
done so, we would have welcomed the opportunity. He
would then have known that our work in this area had
already been reviewed and extensively discussed in
public in South Africa during 2017, culminating in an
invitation for me to make a statement to the cross-party
and independent South African Parliament Standing
Committee on Finance on 5 December 2017. A copy

of my evidence to the Parliamentary Committee is
attached as Appendix A.

Instead, Lord Hain’s statement appears to rely
heavily on an article published in the press in South
Africa on 21 November 2017. I fully addressed the

accusations made in that article in my evidence to the
Parliamentary Committee and clearly demonstrated
at that time that much of the content of the article was
simply wrong or uninformed.

It is disappointing that Lord Hain appears to have
either deliberately or accidentally sought to mislead
as to the facts of our limited work in this instance for
SARS. When my colleague in London sought to brief
other members of the House of Lords before Lord Hain
made his claims, Lord Hain dismissed those efforts as
“a hostile act,” and his correspondence with us wound
up on the pages of a South African news website in a
remarkably short period of time. This same website
appears to be the main source of the information
shared by Lord Hain in the House of Lords.

I acknowledge and thank Lord Hain for his work over
many years in support of South Africa and share his
concern regarding corruption and state capture in our
country. His work and dedication to the people of South
Africa is without question. In many ways we are his
natural allies, not his opponents. We have championed
the same causes. This is what makes his actions and
lack of engagement with us doubly disappointing

and saddening.
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Sunlight over shadow: January 2018

Along with my colleagues in London, we will work
closely with the SRA and look forward to presenting
our information to them.

T am a senior director and chairperson of Hogan Lovells
in South Africa, with 28 years’ experience. I previously
acted as a judge in the Labour Court in 2002, 2004,
and 2013. I represent clients in all courts up to the
Supreme Court of Appeal and the Constitutional Court.
Throughout my career I have conducted myself with
professionalism and probity.

I have long taken the position that it is better to engage
in constructive dialogue and bring together different
and opposing views in order to find workable solutions.
The understanding of different perspectives helps build
better societies.

I personally commit to many hours of pro bono work to
meet and advise our people, clients, charities, and those
in need. I am proud to work closely with the Teddy

Bear Foundation Court Preparation Programme, where

child victims of sexual violence enter a programme

to prepare them to give evidence in court. With my
colleagues, we have supported more than 100 children
in the Soweto court, taking them through the workings
of the criminal justice system and helping them to give
evidence against their perpetrators.

In making his statements in the House of Lords about
my firm and my work, conducting press briefings, and
promoting the media coverage on social media, Lord
Hain has used his parliamentary privilege to spread
and perpetuate allegations about me and my firm that
are simply untrue and that, if repeated elsewhere,
would be undoubted grounds for legal action.
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Full details of our work for SARS are set out in my evidence to the South African
Parliament in Appendix A. However, for the sake of completeness and as a brief summary,

the key highlights are as follows:

— In September 2016 I was asked by SARS to conduct
an independent investigation into allegations
against two employees, Jonas Makwakwa and
Kelly Ann Elskie, in relation to their employment
contracts.

— At the time, Jonas Makwakwa had been suspended
from SARS, and both he and Kelly Ann Elskie were
under investigation for the receipt of suspicious
and unusual payments as a result of an investigation
carried out by the South African Financial
Intelligence Centre.

— Alongside our employment-related work, PwC was
conducting an investigation on behalf of SARS in
to the tax evasion aspects of the alleged payments,
and the South African Directorate for Priority Crime
Investigation (DPCI or Hawks) was investigating
any criminal corruption.

— Under its terms of reference, Hogan Lovells
produced a report for SARS on the employment
contract issues. One of those recommendations
was that disciplinary action should be taken against
Jonas Makwakwa. No action was recommended
against Kelly Ann Elskie.

— SARS took our advice and followed its own internal
disciplinary process and charged Jonas Makwakwa
for contravening his suspension condition and

failure to disclose an external business interest.

A hearing was convened and chaired by an
independent chairperson, Terry Motau SC. The
conclusion of the disciplinary tribunal was to acquit
Jonas Makwakwa of breaches of his employment
by SARS. Hogan Lovells had no involvement in the
independent chairperson’s decision.

None of the work undertaken by Hogan Lovells

or the disciplinary tribunal has exonerated Jonas
Makwakwa of the criminal and tax allegations.

To our knowledge those investigations are still
ongoing, and should they find that there has been
an offence or contravention of tax legislation, then
SARS can take full disciplinary action against Jonas
Makwakwa and Kelly Ann Elskie.

The release of our report and the full terms of
reference for our work are subject to client/attorney
privilege, and it is for SARS to decide with a sub-
committee of the Parliament what documents
should be released to the Parliament and the wider
public. Hogan Lovells would welcome the release of
those documents.
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simple facts
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As a firm of solicitors, we put the rule of law first and foremost, and all of us acknowledge
that truth and democratic discourse are an essential part of upholding the rule of law. U.S.
Supreme Court Justice Louis Brandeis argued that “sunlight is said to be the best of
disinfectants” and that “behind every argument is someone’s ignorance.”

Taking both of Justice Brandeis’ comments to heart, we have therefore produced this brief
analysis that details the facts in response to Lord Hain’s allegations, and we are making
them public while still meeting our professional responsibilities to our client.

My preference would be to do this privately, but since Lord Hain has so widely and
regrettably publicised his statement, we feel compelled to respond equally publicly.

Lord Hain’s statement to the House of Lords posed a
number of questions about our work. Below we take
each in turn and set out the facts of the situation while
providing a brief commentary on Lord Hain’s question
and our response.

Hain: Why did Hogan Lovells accept this mandate
while knowing about Tom Moyane's corrupt
Zuma/Gupta agenda?

Facts: SARS has been a client of the firm since
2004, and over the years we have provided for
them a mixture of advice, covering employment
law, tax litigation, and other areas of advice. This
long predates Tom Moyane’s role at SARS. Our
instructions to investigate Jonas Makwakwa

and Kelly Ann Elskie came directly from Tebogo
Mokoena, Human Capital Executive, and Ngwako
Rapholo, Senior Employee Relations Manager.

Comment: To characterise our taking on this
matter as being supportive of Tom Moyane’s
“corrupt Zuma/Gupta agenda” is stretching the
fabric of facts beyond breaking point.

Hain: Why did Hogan Lovells allow itself to be
controlled by Moyane, including allowing him glibly to
alter the terms of reference to suit his agenda at various
points in this sorry saga?

Facts: We were not instructed by Tom Moyane.
The terms of reference we operated under were
limited to identifying whether any misconduct had
been committed by Jonas Makwakwa and Kelly

Ann Elskie as employees of SARS in receiving
those monies. Once finalised at the start of the
engagement, those terms of reference did not
change.

SARS issued a press release on 30 October 2017
that implied that we had investigated the Financial
Intelligence Centre’s (FIC) allegations and said

we had recommended that disciplinary action be
taken against Jonas Makwakwa. Only the latter was
correct; and we issued our own press release on 3
November 2017 that made it clear that we had not
been instructed to investigate the FIC allegations,
and the scope of our work was limited to identifying
whether any misconduct had been committed

by Jonas Makwakwa and Kelly Ann Elskie as
employees of SARS.

On 27 November SARS issued another press release
that essentially stated that we had investigated the
FIC transactions. We had no control or influence
over that statement and were obliged to keep
repeating what we said on 3 November.

My evidence to Parliament confirmed and clarified
these points.

Comment: We reject Lord Hain’s allegations that
we were in any way controlled by Tom Moyane, and
if there were such pressure, we would have resigned
the work.




Hain: Why has Hogan Lovells failed to release its
documents —including the original terms of reference,
its final report, and any other relevant documentation
which would help clear its name —to the South African
Parliament?

Facts: Our report and related documents, including
our terms of reference, are subject to client/attorney
privilege, and SARS has not waived privilege.

This is not something over which Hogan Lovells

has any choice.

When I appeared before the South African
Parliament Standing Committee on Finance it

was agreed that a sub-committee of Parliament

and SARS would be set up to decide on what basis
or what parameters SARS would relinquish its

legal privilege and make the necessary documents
available to Parliament. This committee was to meet
in January 2018. Hogan Lovells is not party to this
committee or its decisions, but it is taking matters
forward in accordance with the law.

Comment: Professional privilege is the
cornerstone of the client/attorney relationship and
a fundamental element of the rule of law. Given
Lord Hain’s own use of Parliamentary privilege, it

is deeply surprising that he appears to be unaware
of this, and it would be unedifying if he were
suggesting that we break the law. Hogan Lovells will
follow the instructions of the sub-committee and

in any event has no objection to SARS waiving its
privilege.

Hain: What has it [Hogan Lovells] got to hide?

Facts: Nothing. As stated above, the disclosure of
the report is something for the sub-committee of
Parliament and SARS to decide. As a matter of fact,
I accepted the invitation to present my evidence

to the South African Parliament and very much
welcomed the opportunity to do so.

Comment: As has been stated in my evidence to
Parliament, our report does not exonerate Jonas
Makwakwa and does not exonerate him from
possible charges that could result from the outcome
of the investigations into his tax affairs conducted
by PwC as well as the criminal investigation
conducted by the Hawks.

We advised SARS that if the tax and criminal
investigations conducted by others revealed that
an offence had been committed, SARS would need
to bring disciplinary proceedings against Jonas

Hogan Lovells

Makwakwa. We have never advised and have not
been asked to advise on whether Jonas Makwakwa
is guilty of any criminal/tax offences and have not
exonerated him of any.

Hain: How much money did Hogan Lovells get from
SARS for this investigation?

Facts: We can only disclose this information with
the permission of SARS.

Comment: Our work involved taking evidence

and gathering the necessary information, as well as
reviewing the relevant legal issues and providing
advice to SARS. All of our work is transparent to our
client, and if they choose to make it public, then we
will help them do so.

Hain: Will Hogan Lovells pay back that fee, if not to SARS
then at least to South African charities combating the
poverty it has helped deepen?

Facts: No.

Comment: Lord Hain has failed to make any
reasonable case as to why this should be the case.
Our instructions were taken in good faith for a
longstanding client, our recommendations have
been acted on by SARS, and our work has been
subject to independent scrutiny by the South
African Parliament. It is for them to decide what
should happen. The notion that our work has
deepened poverty in South Africa is easily and
clearly contradicted by the work my colleagues and I
have carried out for many years in this country.

Hain: Why has Hogan Lovells allowed itself to be used to
undermine South Africa’s revenue collection agency?

Facts: As stated above, SARS has been a client of
the firm since 2004, and over the years we have
provided for them a mixture of advice covering
employment law, tax litigation, and other areas.
This long predates Tom Moyane’s role at SARS.
Our instructions to investigate Jonas Makwakwa
and Kelly Ann Elskie came directly from Tebogo
Mokoena, Human Capital Executive, and Ngwako
Rapholo, Senior Employee Relations Manager. Our
work for them was and has been in good faith.

Comment: We reject the idea that we have been
used to undermine SARS. We stand by both the
quality and probity of our work and continue to do so. |
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Hain: What is the relationship between the South
African chair of Hogan Lovells, Lavery Modise, and the
commissioner of SARS, Tom Moyane?

Facts: There is no relationship. I first met Tom
Moyane on 15 September 2016 and it was in
relation to our work. I met him at two further
meetings in March and June 2017. Others were
always present from SARS and/or Hogan Lovells
and he left our meetings before they had ended.

Comment: I am personally affronted by Lord
Hain’s insinuation in his statement and tone of
questioning that there may be any form of

improper relationship with Tom Moyane. I am

delighted to disappoint his Lordship on that score.

Hain: Some of the suspicious transactions received by
Makwakwa were in U.S. dollars. What onus does this
place on regulatory authorities in the U.S. —and, indeed,
Hogan Lovells, as a firm that is also based in the U.S.-to
report and investigate?

Facts: To our knowledge, none.

Comment: The investigation into the nature of
the “suspicious transactions” was already in the
hands of the Hawks by the time we were instructed
by SARS. We are not aware of the current status of
their investigation of Jonas Makwakwa.

.. all of us acknowledge that truth and democratic
discourse are an essential part of upholding the rule of
law. U.S. Supreme Court Justice Louis Brandeis argued that
“sunlight is said to be the best of disinfectants” and that
“behind every argument is someone’s ignorance.”
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In 1,600 words, Lord Hain made a series of statements to the British House of Lords
that are based on a combination of unfounded allegations, inflammatory statements,
and demonstrable lack of knowledge.

However, Lord Hain did say in his closing comments that “any work for any state
agency or state-owned enterprise must be undertaken only with total integrity.”

On this I agree. And we stand by our work as meeting precisely that standard.

Lavery Modise
Chairman
Hogan Lovells (South Africa) Inc.

22 January 2018
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Standing committee on finance
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In re: Mr Mashudu Jonas Makwakwa: 5 December 2017

Evidence presented by Lavery Modise

Good Morning Chairperson and all
Honourable Members of the Committee

1. First I want to thank the Committee
for inviting me to this session and
giving me the opportunity to address
you on this matter. I value and cherish
the importance of the rule of law,
transparency and accountability. I believe
in the values of an open and democratic
society as enshrined in the Constitution of
the Republic of South Africa.

2. Iam appearing before this Committee
by invitation of the Chairperson by
letter of 30 November 2017. The letter
acknowledges that because of my firm’s
professional relationship with the South
African Revenue Service (“SARS”) in as
far as the matter under your investigation
is concerned, I may be obliged to answer
certain questions and also not obliged
to answer certain other questions,
taking into account that professional
relationship.

3. Ihave also had the opportunity to interact
with Mr Frank Jenkins of Parliament’s
Legal Services Unit regarding the legal
parameters of my participation in these
proceedings. He too, as an advocate of the
High Court of South Africa, appreciates
that as a result of the client/lawyer
relationship that my firm has with SARS
1 am constrained in disclosing what may
amount to confidential and privileged
information, instructions and advice that

was generated in the discharge of my
professional duties to my client.

I will answer questions from the
Honourable members of the Committee
to the extent that I do not violate my
client’s right to have its communications
with me kept confidential and protected
by legal professional privilege. Thisis a
right that is protected in law and which is
recognised by the provisions of section 16
of the Powers, Privileges and Immunities
of Parliament and Provincial Legislatures
Act, 4 of 2004.

At Hogan Lovells we take seriously

our responsibilities as citizens and

to our clients, and are committed to
delivering sound advice with integrity.

We also believe that it is important to

the continuation of the rule of law that
organs of state should have access to the
best advice, and that leading professionals
should be able to work with them. SARS
are a long-standing client of the firm.

. Acting with the highest level of integrity

is paramount to our business and the

core of our vision and values. We are

bound by the Attorneys Act of 1979

which encompasses a code of ethics

which requires this of us. Should we be

suspected or found not to have lived

up to the high standards of ethics as /
professionals we should be reported to the

Law Society which oversees the attorney’s
profession and holds us accountable.
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7. Ifirmly believe that we acted in this case
with full propriety, in accordance with our
instructions and our wider duties. I want
to take this opportunity to outline our role
and our actions in the matter before us.

Ourinstruction

8. Iam a senior director and chairperson of
the firm with 28 years’ experience. I have
acted as a Judge in the Labour Court in
2002, 2004 and 2013. I know that the
legal field requires acting with the highest
standard of fidelity, integrity and ethics.

9. Iwas formally instructed by SARS in
October 2016 to conduct an independent
employment investigation into allegations
against Mr M Jonas Makwakwa and
Ms Kelly Ann Elskie in relation to their
employment contracts. At that time Mr
Makwakwa was under suspension as a
result of the Financial Intelligence Centre
(FIC) Report provided to SARS in May
2016. This suspension commenced on 15
September 2016, and was already in place
when we were first instructed.

10. Our instructions arose from a report by
the FIC to SARS which had identified
various financial transactions involving
Makwakwa and Elskie which the FIC
deemed to be suspicious or unusual.

11. Given that the Directorate for Priority
Crime Investigation (“DPCI”) or
(“Hawks”) were already investigating
complaints related to crimes
contemplated under the Prevention
and Combating of Corrupt Activities
Act, 12 of 2004 (“PRECCA”) and
Prevention of Organised Crime Act, 121
of 1998 (“POCA”) under DPCI Enquiry
03,/06/2016, and that suspected crimes
of tax evasion and other contraventions
of the Tax Administration Act (28
of 2011) fell squarely within SARS’s
mandate to investigate, we recommended
that these two categories (and related

12,

13.

13

contraventions) be investigated by the
Hawks and SARS respectively. SARS
engaged the auditing and tax advisory
firm PWC to investigate the tax related
matters. Hogan Lovells was only to
investigate whether Makwakwa and Elskie
had contravened any internal policies
and/or the PFMA when effecting certain
payments and whether certain ad hoc
payments to Makwakwa by SARS were
irregular. I advised further that should

the other investigations by the Hawks

and PWC/SARS find them guilty of any
offence, that would constitute misconduct
which our firm would pursue against them
at the appropriate stage.

I hasten to add therefore that any
suggestion that Hogan Lovells decided
not to investigate any aspect contained

in the FIC Report is fallacious. To the
contrary Hogan Lovells recommended
that investigations be conducted by the
bodies that enjoy statutory powers and the
expertise to do so.

PWC was instructed to investigate

the source of funds for each of the
transactions and, in a report which

was provided to Hogan Lovells, PWC
concluded that they could not confirm
that the source and nature of the funds
for the majority of the transactions

were improper. Allegations under this
heading were put to Makwakwa during
our investigation. However, Makwakwa
challenged Hogan Lovell’s jurisdiction

to question him further seeing that PWC
had not provided a definitive report.

On the basis of that report and the
information that was available to us at the
time, we advised that a prima facie case
of misconduct could not be made out in
relation to the transactions and therefore
that a finding of misconduct could not be
made.
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14. The criminal aspects of the financial

15.

16.

17.

transactions were always outside our
scope, as determined by our terms of
reference. Our recommendation was that
they be not investigated by us but by the
Hawks and SARS. This was so because in
our capacity as adviser to the employer,
we did not have the power to subpoena
bank records or witnesses in the way that
criminal investigators do.

We advised SARS that we would only be
able to advise on whether any further
disciplinary action against Makwakwa
and Elskie was appropriate in relation

to any criminal or other charges upon
completion of the necessary investigations
by the Hawks (criminal investigation)

and PWC (tax investigation). Those
investigations are, to our knowledge,
either on-going or in the hands of third
party professionals who are dealing
directly with SARS. We have not had sight
of any report from PWC in this regard.

As a result of our investigation in the
category reserved for us, we produced a
report which contained recommendations
for the management of SARS in relation
to employee matters. One of those
recommendations was that disciplinary
action should be taken against Makwakwa
for non-disclosure of external business
interests and contravention of his
suspension conditions. No action was
recommended against Elskie.

I reiterate that we gave our client (SARS)
the best advice in the circumstances. Any
suggestion that we colluded with SARS

to shield the two employees from any
investigation is misplaced and ignorant of
the proper process as dictated by law.

Parallel investigations
18. It must be appreciated that had Hogan

Lovells proceeded with investigations
under the other categories of investigation

Hogan Lovells

this would have constituted parallel
investigations. That would have been
most undesirable.

Outcomes

19.

20.

21.

SARS accepted our advice in regard to

the employer/employee of investigations
and followed its own internal disciplinary
procedures and charged Makwakwa for
contravening his suspension condition
and failure to disclose an external
business interest. A hearing was convened
and chaired by an independent senior
counsel, Advocate Terry Motau SC. The
findings of that internal enquiry delivered
to us on 13 October 2017 acquitted
Makwakwa of both charges.

The Motau SC findings do not exonerate
Makwakwa from possible charges which
could result from the outcome of the
investigation into his tax atfairs (being
investigated by PWC) as well as the
criminal investigation (being conducted
by the Hawks). Those investigations
continue to our knowledge. We are

not aware of any reports in this regard
whether any of these investigations have
been concluded.

Should the tax and criminal investigations
and the money laundering investigation
reveal that an offence had been
committed SARS would need to bring
disciplinary proceedings against
Makwakwa and Elskie. We advised in
this regard as follows: “Should it be
established that Makwakwa and Elskie
have committed a crime as defined in
PRECCA and if the said employees are
still employed by SARS, the disciplinary
action must be taken against them in
addition to any criminal offences which
may be uncovered by the DPCI. At the
appropriate stage, Hogan Lovells shall
assist with all disciplinary action if
requested subject to compliance with
[SARS’s] procurement policies.”
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22. In respect of the tax violations complaint
we advised as follows: “Should the
investigation find that there has indeed
been contravention of tax legislation
or commission of a tax offence, this
would constitute misconduct on the
part of the employee. It is part of Hogan
Lovells’s mandate to assist [SARS] to
institute disciplinary action against the
employee(s) concerned.”

We have therefore not yet been asked to
advise whether Makwakwa and Elskie
are guilty of these offences and/or to
initiate disciplinary proceedings against
them. Hogan Lovells have not exonerated
them of any charges because these
investigations are still pending.

23.

I want to be clear that my and Hogan
Lovells’ involvement in this matter has
been limited and is simply as set out in
this statement. Tt is usual for matters
like this, which relate to tax, criminal
and employment matters to name but
three, to have a variety of advisers

and professionals who have clear and

24.

26.

15

Conclusion
25.

T hope that T have managed to clarify
any uncertainty about Hogan Lovells’
involvement and its mandate in these
investigations. Unfortunately, and in
keeping with sound legal and professional
principles and ethical conduct, I cannot
divulge confidential and privileged
communications between Hogan Lovells
and its client. SARS has not waived its
rights in this respect and we are not at
liberty to disregard our client’s rights.
We also hold ourselves to the ethical
standards set by the legal profession.

However, I would like to reiterate that
our part in the investigation does not
exonerate Mr Makwakwa of all the
allegations tabled in the FIC report. To
the best of my knowledge, the criminal
and tax investigations are in progress
and are conducted by the relevant
bodies. Should the investigations find
that there has been indeed an offence
or contravention of tax legislation,
disciplinary action must be taken against

defined roles which do not overlap. You Makwakwa and Elskie.

will, I hope, appreciate that in these

circumstances I can only comment on .

areas where we have been instructed Lavery Modise
Chairman

and involved.

Hogan Lovells (South Africa) Inc.

4 December 2017
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