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Put and call option
In this article, “private company” means a joint stock 
company other than a “public company”. A public 
company is any joint stock company with articles of 
incorporation that do not require the approval of the 
joint stock company for the transfer of its shares  
(Article 2.5, Company Act, No. 86 of July 26, 2005) 
(Company Act)).

1. Are there any statutory provisions in
your jurisdiction granting pre-emption
rights to private company shareholders
that would need to be waived before an
option is granted or exercised?

No. There are no statutory provisions granting pre-
emption rights to shareholders of a private company 
before the granting of or the exercise of an option by 
a third party for the transfer of existing shares in the 
private company (share transfer option).

Further, there are no statutory provisions granting 
pre-emption rights to existing shareholders of a private 
company before the granting of or the exercise of a 
share option by a third party for the issue of shares 
by way of subscription in the private company (stock 
acquisition right (Shin-kabu-yoyaku-ken)).

However, a private company must obtain the approval 
of its shareholders for the grant by the company 
of a stock acquisition right to a third party. The 
approval must be obtained by a special resolution at 
a shareholders’ meeting, and requires a majority of 
two-thirds or more of the votes of the shareholders 
present at the meeting (where the quorum requires 
shareholders holding a majority of the votes of the 
shareholders entitled to exercise their votes at such 
shareholders meeting to be present) (Articles 238.2, 
199.2, 108.1.5, 309.2, Company Act).

The special resolution must set out various matters  
for consideration by the shareholders, including  
(most relevantly):

• The features and number of shares for subscription 
by exercise of the stock acquisition right.

• Where it is agreed that there is no requirement 
for monies to be paid in exchange for the shares, 
a statement to that effect.

• Where monies are to be paid in exchange for 
the shares, the amount of money to be paid in 
exchange for one share or the method for 
calculating that amount.

• The day on which the shares will be allotted.

• The date for the payment of monies in exchange 
for the shares (if applicable).

(Articles 236 and 238(1), Company Act.)

2. Is a form of consideration required for
the grant of a call or put option? Can this
consideration be a nominal amount or
the grant of a call option (with respect to
a put) or the grant of a put option (with
respect to a call)?

The grant of an option over existing shares in a 
company for no consideration, or for a nominal 
amount, is possible in Japan for both a stock 
acquisition right and a share transfer option.

It is uncommon for the consideration to be the grant of 
a call option (with respect to a put) or the grant of a put 
option (with respect to a call). The legal effect of such 
an arrangement needs to be assessed on a case-by-
case basis as this arrangement is not contemplated 
under existing laws, and there is no judicial precedent 
providing guidance on the legality of this arrangement.

A company may grant a stock acquisition right for  
the subscription or allocation of shares to a third  
party without contribution (consideration) (Articles 
236.1.2, 277, Company Act) if the grant is approved by 
a special resolution at a shareholders’ meeting. The 
resolution is subject to further statutory requirements 
(see Question 1).

The special resolution must set out various matters  
for consideration by the shareholders, including  
(most relevantly):

• The features and number of shares for subscription 
by exercise of the option.
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• If it is agreed that there is no requirement for  
monies to be paid in exchange for the shares, a 
statement to that effect.

• If money is to be paid in exchange for the shares, 
the amount of money to be paid in exchange for one 
share (or the method for calculating that amount).

• The day when the shares will be allotted.

• The date for the payment of monies in exchange  
for the shares (if applicable).

(Article 238(1), Company Act.)

Additionally, where there is no requirement for 
monies to be paid in exchange for the shares, and this 
is “particularly favourable” to the proposed buyer, 
or where the amount to be paid in is “particularly 
favourable” to the proposed buyer, the directors of 
the company must explain the reasons for the need 
to solicit subscribers in this manner (that is, through 
the grant of an option for the relevant shares) at the 
shareholders’ meeting and prior to voting on the 
relevant resolution (Article 238.3, Company Act).

A buyer who has subscribed for the stock acquisition 
right may be liable to the company if there has been 
some collusion between the buyer and the directors 
of the company that has resulted in the buyer being 
issued shares where either:

• The issue for no consideration is “extremely unfair” 
(Article 285.1.1, Company Act).

• The amount to be paid in is extremely unfair (Article 
285.1.2, Company Act).

In each case, the buyer will be liable to pay to the 
company the difference between the amount paid in 
and the fair value of the shares or the fair value of the 
stock acquisition right (if no consideration is paid).

3. Is there any mandatory provision in your 
jurisdiction that limits the freedom of the 
parties to decide how dividends (or other 
distributions) related to shares subject 
to an option should be apportioned (for 
example, the seller’s right to retain the 
benefit of the dividends until the option is 
exercised by the buyer)?

Until the buyer exercises the option and becomes 
listed in the shareholder register as the holder of the 
shares, they are not considered a shareholder and 
are not entitled to receive any dividends in respect of 
the relevant shares. Until the buyer is registered, the 
company must only treat the shareholder listed on 
the shareholder register as the shareholder entitled to 
receive distributions (Article 130, Company Act).

4. If the consideration payable by the 
buyer on exercise of an option is shares to 
be issued by the buyer, what undertakings 
should the seller consider obtaining from 
the buyer (for example, the buyer has 
proper authority to issue the relevant 
shares and/or valid authority for the 
disapplication of any applicable pre-
emption rights)?

The issue of shares by the buyer as consideration 
for either a stock acquisition right or a share 
transfer option over shares in the seller is not a 
common structure in Japan. The legal effect of such 
arrangements needs to be assessed on a case-by-
case basis as this arrangement is not contemplated 
under existing laws, and there is no judicial precedent 
providing guidance on the legality of this arrangement.

5. If the consideration payable by the 
buyer on exercise of an option is cash, 
what are the most common calculation 
methods to determine the relevant 
amount (for example, “fair market 
value”)? Is there any statutory provision 
that applies? Do the parties usually set 
out specific valuation procedures in put 
and call option agreements?

There are no statutory provisions that prescribe how to 
calculate the price for the exercise of a share transfer 
option over existing shares in a company. The parties to 
the option agreement will usually set out the process 
for calculating the consideration payable (if any) for the 
grant of the option or the exercise of the option.

The grant by a company of a stock acquisition right 
requires a special resolution of a shareholders’ meeting 
(Article 238.2, Company Act), and the resolution must 
specify the strike price or the method for calculating 
the strike price. The resolution is subject to further 
statutory requirements (see Question 1).

The special resolution must set out various matters  
for consideration by the shareholders, including  
(most relevantly):

• The features and number of shares for subscription 
by exercise of the option.

• Where it is agreed that there is no requirement  
for monies to be paid in exchange for the shares,  
a statement to that effect.

• Where monies are to be paid in exchange for  
the shares, the amount of money to be paid in 
exchange for one share or the method for  
calculating that amount.
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• The day on which the shares will be allotted.

• The date for the payment of monies in exchange for 
the shares (if applicable).

(Article 238(1), Company Act.)

There are no statutory provisions requiring the strike 
price to be calculated in any particular way.

6. What are the warranties that the seller 
usually gives to the buyer in call and put 
option agreements?

The seller (or transferor) of the option shares usually 
gives the buyer (or transferee) warranties in respect of:

• The seller’s legal capacity.

• The seller’s authority to grant the option.

• The completion of all necessary internal procedures 
for the grant of the option.

• The accuracy and legality of the seller’s signature.

• The validity and enforceability of the agreement and 
the binding nature of any obligation(s) stipulated in 
the agreement.

Additionally, the seller will usually assure the buyer that 
there is no requirement for any additional procedure, 
licence or permit to effect the grant or transfer.

7. Is it common for the put and call option 
agreement to set out that any dispute 
regarding the consideration or the 
reorganisation of the company should be 
referred to an independent expert? How is 
the independent expert appointed? What 
is usually the independent expert’s remit?

Stock acquisition right
It is uncommon for the stock acquisition right to 
provide for the appointment of an expert to calculate 
the strike price if the parties cannot agree on the 
strike price or the method of its calculation. However, 
a dispute is unlikely because the strike price or the 
calculation method is always determined before the 
stock acquisition right is issued.

Share transfer option
In the case of (for example) a joint venture agreement 
containing a share transfer option right, it is possible 
for the option clause to provide for the appointment 
of an expert to calculate the strike price of the option 
if the parties cannot agree on the option price, the 
calculation under the pricing mechanism stipulated 
therein or the pricing mechanism to be used for its 

calculation. In the case of joint venture agreements,  
it is not uncommon for the parties to agree to appoint 
an expert.

In each case (stock acquisition right or share transfer 
option), the remit of the independent expert will 
generally be limited to applying the pricing mechanism 
under the contractual terms.

8. What are the anti-dilution mechanisms 
(if any) that are commonly set out in a put 
and call option agreement?

It is uncommon to include anti-dilution mechanisms in 
an option agreement. However, it is possible to provide 
an anti-dilution clause in the covenants clause of the 
option agreement.

9. If the put and call option agreement 
does not specify the time within which 
the option(s) must be exercised, is there 
any mandatory provision that would 
set out a specific timeframe or will the 
option(s) need to be exercised within a 
reasonable time? In this case, is there any 
definition under applicable law or court 
interpretation of “reasonable time”?

There are no mandatory provisions that prescribe  
the time frame within which the option should  
be exercised.

10. Is it common for call and put option 
agreements to set out an acceleration 
event (for example, a provision allowing 
the call/put option to be exercised earlier 
in the event the company is subject to a 
third party offer)?

It is uncommon for an option agreement to set out any 
acceleration event. However, it is possible to include 
acceleration mechanisms in the option agreement.

11. How are the shares transferred once an 
option has been exercised (for example, is 
any registration of the new holder of the 
shares required?)

Share certificate (in the case of the 
company issuing certificated shares)
When the stock acquisition right or the share transfer 
option is executed, the company issuing the stock 
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acquisition right or the seller under the share transfer 
option must deliver the share certificate to the buyer.

Shareholder registry (both in the case 
of the company issuing certificated 
shares and uncertificated shares)
The shareholder registry must be updated for the 
perfection of the issuance of shares under the stock 
acquisition right and the transfer under a share  
transfer option.
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