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the global voice of
the legal profession’

The International Bar Association (IBA), established in 1947, is the world’s leading
organisation of international legal practitioners, bar associations and law societies. The
IBA influences the development of international law reform and shapes the future of
the legal profession throughout the world.

It has a membership of over 55,000 individual lawyers and 206 bar associations
and law societies spanning all continents. It has considerable expertise in providing
assistance to the global legal community as well as being a source of distinguished legal
commentators for international news outlets.

Grouped into two divisions - the Legal Practice Division and the Public and
Professional Interest Division - the IBA covers all practice areas and professional
interests, providing members with access to leading experts and up-to-date information.

Through the various committees of the divisions, the IBA enables an interchange
of information and views among its members as to laws, practices and professional
responsibilities relating to the practice of business law around the globe.

Employment and Industrial Relations Law Committee

The aims of the committee are to develop and exchange knowledge of employment and
industrial relations law and practice. Members support each other through the
provision of innovative ideas and practical assistance on day-to-day issues. In addition,
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through its journal and through presentations, conferences, the committee ensures the
dissemination of up-to-date law and practice in this highly important business area.

International Bar Association Global Employment Institute

The IBA Global Employment Institute (IBA GEI) wasformed in early 2010 for the
purpose of developing for multinationals and worldwide institutions a global and
strategic approach to the key legal issues in the human resources and human capital
fields.

Drawing on the resources and expertise of the IBA membership, the IBA GEI will
provide a unique contribution in the field of employment, discrimination and immi-
gration law, on a diverse range of global issues, to private and public organizations
throughout the world. The IBA GEI is designed to enhance the management, perfor-
mance and productivity of these organizations and help achieve best practice in their
human capital and management functions from a strategic perspective.

The IBA GEI will become the leading voice and authority on global HR issues by
virtue of having a number of the world’s leading labour and employment practitioners
in its ranks, and the support and resource of the world’s largest association of
international lawyers.
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Editor

Dr Alexander Loos (editor and author Germany), is an ‘of Counsel’ with Hogan
Lovells International LLP at Diisseldorf. He has considerable experience as counsel and
arbitrator in post M&A and construction disputes especially for power plants and
infrastructure projects. After legal studies at the Universities of Marburg and Miinster,
he was admitted to the German Bar in 1978, was head of the firm’s international
corporate practice group until 2001 and joined Hogan Lovells LLP as a partner in 2002.
He is a Fellow of the Chartered Institute of Arbitrators, London and a member of the
International Bar Association (IBA), of the German-Brazilian Law Association, of the
German-Japanese Law Association (DJJV), of the International Chamber of Commerce
(ICC), of the Swiss Arbitration Association (ASA), as well as of the German Institute of
Arbitration (DIS).
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- University of London, London (1999). His main practice areas are general commer-
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financing and environmental matters. He is a member of the Board of Directors of
Credibolsa S.A. and of the Executive Committee of the Arbitration Center of the
National Chamber of Hydrocarbons and Energy.

Estefania Alarcon (co-author Ecuador), is a member of the oil & gas, infrastructure,
contracts, and corporate teams at FERRERE’s office in Quito, Ecuador. She studied law
at Universidad de Navarra and graduated as attorney in 2015. In addition to her law
degree, she completed the university’s Global Law programme that includes diplomas
in Anglo American Law and International Business Law.

Derek Alexander (co-author South Africa), has been with Werksmans Attorneys
since 2014. He is currently a candidate attorney in the firm’s Mergers and Acquisitions
Practice. He has experience in corporate mergers and acquisitions and restructurings.

Lia Alizia (author Indonesia), is a partner with Makarim & Taira S. She graduated
from Jayabaya University, Indonesia in 1999 and has been a lawyer ever since. She has
extensive knowledge and experience in employment matters and disputes in Indone-
sia. Her area of expertise also covers corporate and commercial law and litigation,
including foreign investment, restructuring companies, mergers and acquisitions,
competition law, compliance issues and intellectual property rights. She has assisted
several major transactions involving multinational companies in Indonesia. She is also
the author of various published articles and speaker in many conferences. She has
earned awards and accolades such as ‘Employment Expert from Indonesia’ as selected
by Employment Law Experts from UK in 2014 and a ‘recommended lawyer for
Employment, Corporate and M&A, Dispute Resolution and Real Estate in Legal 500
Asia Pacific 2015. She is also a member of various organizations, such as the
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Indonesian Advocates Association (PERADI); a registered Intellectual Property Rights
Consultant.

Niels Bang (author Denmark), is co-head of Gorrissen Federspiel’s Corporate/M&A
practice Group. He has an extensive practical experience and expertise within corpo-
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representative in the Company Law Committee of the Council of Bars and Law
Societies of Europe (CCBE). He is also the chairman or member of the board of a large
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Svetlana Barinova (co-author of The Russian Federation), is of Counsel in Dentons’
Moscow office. She specializes in Russian corporate, antimonopoly and securities law.
She has a wide experience in structuring foreign investments in Russia; developing
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tions of shares, participatory interests and assets of Russian companies.

Timur Bondaryev (author Ukraine), is a Managing and founding partner at Arzinger
Law Firm. He specializes in advising on real estate and construction transactions,
corporate/M&A, antitrust, and privatization issues.

Every year Mr Bondaryev is highly recommended by international ratings (i.e.,
Best Lawyers, Legal 500, and Who’s Who Legal) in the sphere of arbitration and
mediation, corporate law and management, compliance, mergers and acquisitions, real
estate, antitrust and competition.

Matthew Bousfield (co-author Singapore), is a Senior Associate in the Corporate team
of Hogan Lovells’ Singapore. Matthew has significant experience advising on mergers
and acquisitions, private equity transactions and a range of commercial matters across
South East Asia. He also advises on employment and data privacy matters. Matthew
acts across key industry sectors, focusing on consumer, life sciences and financial
institutions.

Stephen Brown-Okruhlik (co-author Canada), is a litigation associate with McMillan
LLP, Toronto. He practices complex commercial litigation with a focus on insolvency
and corporate governance issues. He has a BA from McGill University, a Master’s
Degree from the University of Toronto and an LLB from the University of Ottawa. He is
the winner of the 2012 Werner Zdouc Prize for Top Oralist in the grand final round of
the World Trade Organization Moot Court competition in Montpellier, France.

Jacques Buhart (author France), is head of the Paris office of McDermott Will &
Emery and focuses his practice on corporate mergers & acquisitions and EU/French
competition law. Jacques has handled a broad range of complex competition matters as
well as litigations in the European Courts. He also has considerable experience in
advising French and international clients in their M&A transactions. Jacques received
his legal education from the Sorbonne, Paris, the Hague Academy of International Law,
the Institute of Comparative Law, Paris, and the University of Paris, DESS in 1976. He
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also read for an MBA from the Ecole Supérieure de Commerce de Paris (ESCP). Jacques
has been a visiting professor of EU competition law at the University of Aix-en-
Provence since 1995 and at the University of Tokyo, faculty of law since 2004. He was
the chairman of the International Bar Association’s section on business law from 2001
to 2003. Jacques is admitted to practice in Paris and Brussels.

Willem Calkoen (co-author Netherlands), is senior advisor in the Rotterdam office of
NautaDutilh. He specializes in M&A work - both public offers and private transactions
- and in securities law and corporate governance. He graduated from Utrecht Univer-
sity in 1970 and joined NautaDutilh in 1972, where he became a partner in 1980. He
was chairman of the Company Law Committee of the Section on Business Law (‘SBL’)
on the International Bar Association from 1988 to 1992, an officer of the SBL from 1993
to 1998 and chairman of the SBL from 1997 to 1998. He publishes regularly on topics
such as joint venture and corporate governance. He defended his thesis in 2011 on
Corporate Governance, responsibility and liability of directors in US, UK, and the
Netherlands.

Jesse Collin (co-author Finland), is an associate in Hannes Snellman’s M&A group.
He specializes in corporate and securities market law. He has experience from capital
market transactions, mergers and acquisitions as well as corporate governance mat-
ters. Jesse graduated from the University of Helsinki in 2014 with a Master of Laws
degree. He is also a doctoral candidate in the University of Helsinki and prepares a
doctoral dissertation in the field of company and securities market law.

Miguel de Avillez Pereira (author Portugal), is a partner at Abreu Advogados since
2002. He graduated from the University of Lisbon Law School, in 1989 and has an LLM
- Master’s of Law, Europa Institute, University of Edinburgh. Miguel has been involved
over the years in some of most significant transactions that Abreu assisted in Portugal,
Angola and Mozambique.

Alan G. de Saram (co-author Cayman Islands), is a partner with Collas Crill,
Attorneys at Law, George Town, Cayman Islands. He specializes in corporate and
commercial law, including hedge funds and capital markets. He obtained a BA (Hons.)
from the University of London in 1992, a Diploma in Law from the College of Law, and
a Diploma of Legal Practice in 1995. He was admitted as a Solicitor in England and
Wales in 1998. Since 2004, he has been an Attorney-at-Law in the Cayman Islands. He
is a member of the Cayman Islands Law Society and the Law Society of England and
Wales.

Daniel Del Rio (author Mexico), As head of Basham’s Corporate and Mergers and
Acquisitions Areas, Daniel’s practice focuses on inbound foreign investment in
Mexico, and outbound Mexico investment abroad. His work includes Corporate,
Environmental, Mergers and Acquisitions, Health, Foreign Investment, International
Transactions, Real Estate, Associations, Banking and Cross-Border Investments.

Doran Doeh (author The Russian Federation), is a partner in Dentons’ Mos-
cow office. He currently focuses broadly on matters where English-law-governed

xi



Contributors

documentation is used for cross-border transactions relating to Russia (M&A, JVs,
commercial agreements), on cross-border regulatory issues and on oil and gas. Doran
advises on virtually all areas of law relating to energy and natural resources including
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Christian Dorda (author Austria), is the founding partner of DORDA Attorneys at
Law, Vienna. He specializes in corporate law and M&A4A, including related arbitration
matters. He graduated from the University of Vienna in 1971 and was admitted to the
Austrian Bar in 1976. He is a member emeritus of the ICC International Court of
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Antony G.D. Duckworth (author Cayman Islands), is a partner with Collas Crill,
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and obtained a degree in mathematics and law from the University of Cambridge and
studied at the College of Law, Lancaster Gate in 1968. He was admitted as a Solicitor in
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is a member of the Cayman Islands Law Society, of the Law Society of England and
Wales, of the IBA, of the International Academy of Estate & Trust Law and of the
Society of Trust and Estate Practitioners.

Karla Dudek (author United Kingdom), is a Counsel in Hogan Lovells LLP’s
corporate practice, based in the London office. She specializes in public and private
M&A including cross-border transactions, joint ventures, debt equity swaps, equity
capital markets, and general corporate law advice. She obtained a Bachelor of
Commerce and a Bachelor of Laws with honours from the University of Auckland and
joined the London office of Hogan Lovells in 1999. She has also spent two years in the
firm’s New York office.

Pip (Philip) England (author New Zealand), has been a partner in the Auckland
office of Chapman Tripp since 2001 and is the Head of the Auckland Corporate team.
He specializes in corporate and commercial law, with a particular focus on mergers and
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LLB (Hons.) and B.Com degrees from the University of Canterbury, New Zealand. Pip
is recognized by Legal 500 Asia Pacific 2016, Chambers Asia Pacific 2015 and Chambers
Global 2015.

xii



Contributors

Gabriele Fagnano (author Italy), is a co-founder and partner of Pavesio e Associati, an
independent law firm in association with Allen & Overy. He advises some of the major
national and multinational groups and financial institutions located in Italy in M&A,
joint ventures, and general corporate and commercial law. He has also gained
considerable experience in competition and real estate law. He has written a number of
articles and attended various conferences as speaker in corporate and real estate law.
Gabriele Fagnano gained his J.D. degree from the Catholic University of Milan in 1995.
After graduating he was awarded, with distinction, a Diplome d’études complémen-
taires in EU Law from the University of Brussels and an LLM in European Business Law
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eight years. He is a member of the Turin Bar.
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an LLM in International Business Law from London School of Economics and Political
Sciences (LSE) and a Bachelors of Law (specializing in Competition and EU law) from
Universidad San Pablo (CEU).

Janis Gavars (author Latvia), is a talented and determined young lawyer, who
concentrates his work on mergers and acquisitions and general corporate and securi-
ties matters. He advises clients on due diligence, drafting contracts and other legal
issues with respect to domestic and cross-border M&A transactions as well as general
corporate law matters.

David Gewer (co-author South Africa), has been a director at Werksmans Attorneys
since 2000 in the firm’s Mergers and Acquisitions Practice. David was named as a
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Martin Grablowitz (author The Netherlands), is a partner in NautaDutilh’s corporate
practice, a member of the firm’s International Strategy & Business Development
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matters. Martin joined NautaDutilh in 1998 and became a partner in 2003.

Pablo Guerrero V. (author Chile) is a co-Managing Partner and also heads the Mergers
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and international business transactions generally. He graduated from Catholic Univer-
sity of Chile School of Law, and obtained his Master of Comparative Jurisprudence
degree from New York University School of Law, New York, in 1995. Mr Guerrero is
currently Professor of Commercial Law at the Chilean Catholic University School of
Law. He is one of the founders and current President of Fundacién Pro Bono. He is a
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Mongolia

Chris Melville, Anthony Woolley & Ariungoo Khurelbaatar

I NATIONAL BASICS

From 1924 until 1990, Mongolia was a socialist country and a member of the Soviet
bloc. This ended in 1990, when the government of Mongolia elected to embrace a
participatory democracy in the wake of peaceful protests by a broad spectrum of
society. Since that time, the country did not receive much international attention. This
changed in October 2009, when the government of Mongolia entered into an invest-
ment agreement with Rio Tinto and Ivanhoe Mines for the development of the Oyu
Tolgoi copper reserves. The project brought Mongolia and its ample mineral reserves to
the world’s attention.

The legal system is modelled after the civil law system of continental Europe.
Most Mongolian laws have been enacted since the 1990 democratic revolution, and as
of January 2016, the Parliament of Mongolia has enacted nearly 560 statutes governing
various aspects of business and social life in the country. The source for all Mongolian
law is the Constitution, which was enacted in 1992. Mongolian constitutional courts
consider whether legislative enactments or regulatory measures comport with the
requirements of the Constitution.

Following the democratic revolution, the government permitted the establish-
ment of private business enterprises in early 1991. The Company Law of Mongolia,
revised by the Parliament on 6 October 2011 (the ‘Company Law’), is the primary
legislation that regulates the establishment, registration, and organization of Mongo-
lian companies as well as their administrative, supervisory and financial structure.

The enactment of the revised Company Law was an important step towards the
government’s aim of bringing Mongolian corporate governance standards closer to
those found in more developed jurisdictions. The law broadly regulates various aspects
- from reorganization to obligations of shareholders - of companies operating in
Mongolia and recognizes two types of companies: limited liability companies and joint
stock companies.
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The charter of a company is its main constituent document setting out the powers
and limitations of a board of directors of the company (‘Board’).
The Company Law states that a charter must contain provisions which specify:

- the full name of the company;

- the location of the company’s offices;

- the number of company shares and preferred shares, if any;

- the number of the members of the Board, if any;

- the authority to conduct meetings of the shareholders, the Board and the
supervisory board;

- the business scope of the company; and

- any other matters relevant to the operation of the company.

The Legal Entity Registration Office of the National Registration and Statistical
Office (‘LERO’) is in charge of business registration.

It is possible to register dual-language versions of the charter in Mongolian and a
foreign language. The foreign-language version may prevail over the Mongolian
version should there be a discrepancy between the two language versions.

There is considerable flexibility in drafting the terms of a charter and enumerat-
ing the powers of the shareholders and the Board. This flexibility relates to the
Mongolian legal system’s commitment to the freedom of contract. The World Bank
Group’s Ease of Doing Business 2016 Index ranks Mongolia at 56 out of 189 economies
in the world."

[A] Three-Tiered Corporate Governance System

Mongolian companies have a three-tiered structure for corporate governance. These
tiers consist of: (1) the shareholders; (2) the Board; and (3) the executive management.

The Company Law stipulates that the shareholders exercise the supreme author-
ity of a company. During shareholders’ meetings, the shareholders exercise the power
to inter alia:

- revise the current charter of the company or adopt a new charter;

- approve the company’s reorganization;

- convert company debt into shares or bonds; reissue shares and determine the
number of the same;

- alter the form of the company’s incorporation;

- liquidate the company and appoint a liquidation committee;

- divide or combine shares;

- elect members of the Board;

- elect or discontinue members of the supervisory board;

1. http://www.doingbusiness.org/reports/global-reports/ ~ /media/GIAWB/Doing % 20Business/
Documents/Annual-Reports/English/DB16-Chapters/DB16-Country-Tables.pdf (Accessed on 30
January 2016).
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- undertake a pre-emptive purchase of shares;

- determine the conditions for the purchase of shares;

— approve reports submitted by the Board or the supervisory board;
— approve major transactions;

- approve conflict of interest transactions;

- determine the salaries and benefits of Board members; and

- any other matters set out in the charter of the company.

General meetings of shareholders are convened by the Board (or in its absence by
the executive management). A quorum is established if shareholders holding more
than 50% of all voting rights are in attendance. A resolution is passed if supported by
a simple majority of shareholders with voting rights save for the first six matters above
which require an overwhelming majority (two-thirds of voting shareholders). Extraor-
dinary meetings may be held if called by the Board or shareholders holding 10% or
more of the voting rights of the company.

The Board exercises the power to administer and operate the company at all other
times within the framework of powers granted to it by the charter. The Company Law
requires joint stock companies to have a Board, while it is possible for a limited liability
company not to have a Board.

As set out in the charter, the Board’s powers include:

- preparing the company’s business plan;

- convening shareholders’ meetings;

- presenting matters for discussion at shareholders’ meetings;

- determining the market price of the assets of the company;

- appointing or removing the executive management of the company and
determining their powers;

- entering into employment agreements with the executive management;

- appointing the auditor and determining its scope of activities;

- compiling reports on the company’s annual business activities and financial
reports;

- determining the issue of dividends;

- approving rules relating to the Board and the executive management, as well
as cooperate governance matters; and

- drafting decisions for shareholders’ meetings regarding the company’s reor-
ganization and implementing the decisions adopted at shareholders’ meetings.

Members of the Board are legally obligated to act in the best interests of the
company and are subject to a penalty for failure to do so. Members of the Board are not
permitted to participate in decisions on matters where they have a conflict of interest.

Unless the charter stipulates otherwise, the Board holds monthly meetings.
Extraordinary meetings of the board can take place if necessary. A quorum is
established if two-thirds or more of directors are present.
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The board renders its decisions in the form of resolutions by at least two-thirds of
the directors attending the meeting. If the vote of the directors is split, the chairman of
the Board has a casting vote unless such provision has been excluded in the charter.

[B] Chairman/Chief Executive Officer

In majority of the cases, Mongolian companies are run via the executive body rather
than a board, and customarily through an Executive Director.

Unless otherwise stated in the charter, the Board elects its chairman by a simple
majority vote. The chairman is responsible for organizing the activities of the Board
and chairing its meetings.

An Executive Director is responsible for the day-to-day operations of the com-
pany. The Board (or in its absence, the shareholders) appoints the Executive Director
who enters into service agreement that has been approved by the shareholders. The
Executive Director represents the company and carries out his or her duties within
the scope of authority granted by the Board. If preferred, the charter can divide the
responsibilities of the Executive Director among several members of an executive
management body. The Executive Director may be a member of a board, but not its
chairperson.

The Executive Director may act on behalf of the company without a power of
attorney within the limits of his or her authority. Details of the Executive Director
should be registered with the LERO of Mongolia.

[C] Board Structure

The Company Law requires that a director must be a natural person with legal capacity.
Such natural person does not need to be a shareholder of the company. There is no
other specific requirement for a natural person holding the position of a director, except
for the directors of companies operating in regulated sectors (banks or non-banking
financial institutions). In those cases, the director must satisfy criteria demonstrating a
professional qualification and a complete absence of criminal conduct.

Under the Company Law and other related legislation, certain entities must have
independent board members (‘IBM’). Joint stock companies and state-owned compa-
nies must have boards of not less than nine members, and one-third of these must be
independent. If these companies do not appoint IBMs, the board shall not be able to
exercise its rights.

[D] Directors’ Elections

The Company Law states that the number of the directors of the board needs to be set
out in the charter but otherwise leaves the precise number to the discretion of the
shareholders. However, in the case of a joint stock (i.e., listed) company, there is a
mandatory requirement that the Board consist of no less than nine members.
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Unless the charter otherwise so provides, a director of a limited liability company
is elected on the basis of the number of votes by the shareholders in attendance at a
general shareholders” meeting. On the other hand, a director of a listed company is
elected by a cumulative voting method. Under this method, a shareholder may vote for
one member or may divide its vote between two or more candidates on a pro rata basis.

[E] Directors’ Term of Appointment

Unless otherwise stated in the company’s charter, the term of appointment for a
director is one year, but this may be extended. If a director becomes incapacitated or
dies, a replacement can be appointed for the remainder of the term until a new director
is elected.

[F] Delegation

While Mongolian law does not expressly forbid the directors of a company from
delegating their powers to third parties, it is an unsettled area of law whether such
delegation constitutes a breach of a director’s duties. The conservative view is that
such delegation is questionable at best and unenforceable at worst.

[G] Removal of Directors

A director may be removed before the expiration of his or her term by resolution of an
extraordinary meeting of shareholders. However, if the board was elected by the
cumulative method, all directors of the board will have to be removed at that time.

I RECENT CASES DEALING WITH DIRECTORS’ LIABILITY

Given the early stage of development of Mongolia’s legal system and that fact only five
years have lapsed since the adoption of the revised Company Law, there have been few
cases involving the question of a director’s liability regarding the operations of a
company.

III JUDICIAL OVERVIEW

The Mongolian judiciary consists of a three-tiered structure with courts of first instance
at the district or county level, appellate courts based at the provincial level, and the
Supreme Court sitting in the capital. When compared with former socialist or quasi-
socialist states in Asia, Mongolian courts tend to be independent of political institutions
and are comparatively active in enforcing straightforward matters, such as payment
claims and the like. Nevertheless, there continue to be concerns expressed about the
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potential outside influence and the impartiality of local courts. As a civil law jurisdic-
tion, adjudicated court cases do not have a stare decisis effect for subsequent cases.

Thus far, Mongolian courts have not taken a leading role in defining the liabilities
of directors. However, Mongolia is a participatory democracy where public opinion
matters. The heightened expectations of the populace for a fair distribution of the
nation’s mineral wealth is likely to result in this issue being brought before the
judiciary in the future and in a tightening of standards as the extractive industries ramp
up operations and profits.

IV CORPORATE GOVERNANCE

In Mongolia, corporate governance is beginning to get the public’s attention. However,
the level of understanding of the notion of corporate governance, as we view it, is very
much dependent on the sophistication and exposure of companies to international
markets or investors.

The level and maturity of corporate governance is a key indicator for potential
investors. It is companies that have obtained financing or equity investment, particu-
larly from international investors, which are more likely to be familiar with corporate
governance principles. It is common for potential investors to conduct financial and
legal due diligence. International organizations such as ADB, EBRD and IFC all of
whom are active in the Mongolian economy require certain standards of corporate
governance to be met.

Corporate governance matters in Mongolia are principally governed by the
Company Law, Corporate Governance Codex (adopted by the Financial Regulatory
Commission), the Securities Markets Law and the Banking Law.

The Corporate Governance Codex has been drafted in accordance with the
guidance and advice of international organizations such as the IFC and the World
Bank. For ‘A’ list joint stock companies (‘JSCs’) on the Mongolian Stock Exchange,
compliance is mandatory pursuant to Article 20.1 of Securities Market Law. Other JSCs
and ordinary limited liability companies are encouraged to comply. Its aim is to
develop the Mongolian economy by establishing an investment-friendly environment.

In 2013, the IFC conducted a corporate governance assessment on the top twenty
companies trading on the Mongolian Stock exchange, who scored an average rating of
27.5%.

According to the 2015 Report on Corporate Governance compiled by FRC, the
Corporate Governance National Commission and Luxembourg Agency for Develop-
ment Cooperation, some major statistics relating to corporate governance in 2014 are
as follows:

- compliance rate of corporate governance of joint stock companies - 53.4%;
- compliance rate of corporate governance at commercial banks - 65.3%;
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- compliance rate of corporate governance of other regulated sectors - 52.72%;>
and
- compliance rate of corporate governance of state-owned entities - 73.1%

Thus it appears that corporate governance in Mongolia is improving.

V LIABILITY ISSUES
[A] Who Can Be Sued?

Chapter 10 of the Company Law imposes on ‘governing persons’ of a company an
affirmative duty to act in its best interests. Article 84 of the Company Law defines
‘governing persons’ to include the members of the Board, shareholders of a limited
liability company that own more than 20% of the issued shares, the executive
management, the chief financial officer, the general accountant, and other senior
executive officers of the company.

The Company Law states that ‘a shareholder who, alone or in conjunction with
its affiliated parties, holds more than 20 per cent of a company’s shares, or who
otherwise has the power to control the management of the company, shall be
personally liable for any loss incurred by the company resulting from his/her/its
wrongful acts’.

Furthermore, the Company Law specifically provides that governing persons
may be liable for the following intentional illegal actions and omissions:

- misuse of company name for personal gain;

- provision of false information to shareholders and/or, creditors or other
persons having business relations with the company;

- omission of duty to report;

- failure to store company’s documents as required by the Company Law; and

- does not produce the information specified in Company Law to the authorized
persons who have the right to receive the information, or produces it with
undue delay.

[B] Who Can Sue?

A company may sue its members of the Board. However, it is rare in Mongolia for a
Board to decide to sue one of its members for violation of duties, and therefore this
remedy is not effective in practice. The Company Law provides for the right of
shareholders to bring such a suit on behalf of the company. Under the Company Law,
a holder of 1% or more of a company’s common shares may file a claim with a court
against a Board member and executive management of the company for any loss or
damage caused to the company.

2. A median of non-bank financial institute, savings and credit cooperative, audit and insurance
companies.
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[C] ‘De Facto’ Directors

Unlike in some other jurisdictions, there does not exist a notion of de facto or ‘shadow’
directors as opposed to de jure directors. In practice, for smaller companies, a
shareholder may act as both the shareholder and the executive director, or in some
cases as a go-between for the actual management team and the other shareholder(s). In
terms of larger companies, these structures are generally more clear.

[D] Thresholds and Limitations/Caps of Liabilities

While the Company Law sets out provisions regarding the liability of governing
persons, including directors, it does not provide for a mechanism under which
members of the Board can limit their liability. In practice, such limitation of liability of
the members of the Board may be implemented by including relevant language in the
company’s charter, internal regulations and/or contracts with Board member(s).

[E] Joint and Several Liability

Article 84.6 of the Company Law establishes personal liability for governing persons for
their unlawful actions. Article 84.8 states that in the event the company has suffered a
loss as a consequence of a resolution of the Board, those Board members who voted
against such resolution or who did not participate in the meeting shall be freed from
liability. Article 84.9 of the Company Law also acknowledges that liability can be
jointly imposed.

[F] Derivative Actions

The Company Law does not provide for procedures under which a derivative action
can be taken by shareholders of a company to bring a court claim. However, as noted
above, a holder of 1% or more of a company’s common shares may file a claim with the
court against a governing person of the company for any loss or damage caused to the
company.

[G] Class Actions

Mongolian law does not contemplate class action suits, although shareholders may
combine their claims before the court at the judge’s discretion.

[H] Relevance of Bankruptcy of Corporation
The Law on Bankruptcy (‘Bankruptcy Law’), enacted on 20 November 1997 governs

the commencement and determination of bankruptcy proceedings and the restructur-
ing or liquidation of an insolvent business entity. Under the Bankruptcy Law, a debtor
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is considered insolvent when it is unable to fulfil its obligations in the amount equal to
or higher than the value of 10% of its equity by the deadline specified by law or
contract. A creditor’s request for starting voluntary bankruptcy proceedings needs to
describe the grounds for considering the debtor to be insolvent, proposals for restruc-
turing or liquidation, and other provisions as specified in the Civil Code. However, due
in part to the fact that the legislation has not been updated, there is little precedent on
bankruptcy proceedings in Mongolian commercial practice. Individual bankruptcy is
not recognized under Mongolian law.

VI INDEMNIFICATION

Governing persons are liable for ‘losses’ arising from a violation of the Company Law.
The concept of ‘losses’ is defined broadly under Article 227.3 of the Civil Code.

Where a person has had his or her rights violated, he or she may claim losses,
including expenses incurred by such a person to restore violated rights, actual
monetary losses or damage to property, as well as lost profits.

Under the Civil Code, a person who has not performed an obligation or has
performed it improperly is liable when there is fault (intentional or negligent), unless
another basis for liability is established in a specific law or a particular contract. This
liability standard applies to acts and omissions of governing persons. Accordingly, fault
includes both negligent and intentional conduct.

VII DIRECTORS’ AND OFFICERS’ INSURANCE

As noted above, a company’s charter may limit the personal liability of directors for
monetary damages related to breach of duty. In practice, it is not common for domestic
companies to enter into insurance policies offered by insurance companies that provide
for protection in the event of any actual or alleged error, misstatement, omission,
misleading statement, or breach of duty by the directors and officers of the company.
However, we note that insurances for contractual and legal liability are included in the
list of voluntary insurances permitted in Mongolia adopted by the Financial Regulatory
Commission.

VIII OTHER METHODS OF PROTECTION
An agreement between the governing persons and the company could attempt to

contractually limit the liabilities of the governing persons, but it is not clear whether
such agreement would be legally enforceable.
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IX LAWYER DIRECTORSHIP

Neither the Company Law nor the Law on the Legal Status of Lawyers establish any
limits on the right of lawyers to act as directors of corporations and, in fact, both
Mongolian and foreign lawyers have been appointed to the boards of Mongolian
companies.

X FORECAST ON FUTURE LEGISLATION DEVELOPMENT
In general, the Company Law provides a rational and comprehensive corporate

governance regime. There are currently no proposals for any material change to the
regime or substantial amendments to the Company Law.
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