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the global voice of
the legal profession’

The International Bar Association (IBA), established in 1947, is the world’s leading
organisation of international legal practitioners, bar associations and law societies. The
IBA influences the development of international law reform and shapes the future of
the legal profession throughout the world.

It has a membership of over 55,000 individual lawyers and 206 bar associations
and law societies spanning all continents. It has considerable expertise in providing
assistance to the global legal community as well as being a source of distinguished legal
commentators for international news outlets.

Grouped into two divisions - the Legal Practice Division and the Public and
Professional Interest Division - the IBA covers all practice areas and professional
interests, providing members with access to leading experts and up-to-date information.

Through the various committees of the divisions, the IBA enables an interchange
of information and views among its members as to laws, practices and professional
responsibilities relating to the practice of business law around the globe.

Employment and Industrial Relations Law Committee

The aims of the committee are to develop and exchange knowledge of employment and
industrial relations law and practice. Members support each other through the
provision of innovative ideas and practical assistance on day-to-day issues. In addition,
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through its journal and through presentations, conferences, the committee ensures the
dissemination of up-to-date law and practice in this highly important business area.

International Bar Association Global Employment Institute

The IBA Global Employment Institute (IBA GEI) wasformed in early 2010 for the
purpose of developing for multinationals and worldwide institutions a global and
strategic approach to the key legal issues in the human resources and human capital
fields.

Drawing on the resources and expertise of the IBA membership, the IBA GEI will
provide a unique contribution in the field of employment, discrimination and immi-
gration law, on a diverse range of global issues, to private and public organizations
throughout the world. The IBA GEI is designed to enhance the management, perfor-
mance and productivity of these organizations and help achieve best practice in their
human capital and management functions from a strategic perspective.

The IBA GEI will become the leading voice and authority on global HR issues by
virtue of having a number of the world’s leading labour and employment practitioners
in its ranks, and the support and resource of the world’s largest association of
international lawyers.
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Editor

Dr Alexander Loos (editor and author Germany), is an ‘of Counsel’ with Hogan
Lovells International LLP at Diisseldorf. He has considerable experience as counsel and
arbitrator in post M&A and construction disputes especially for power plants and
infrastructure projects. After legal studies at the Universities of Marburg and Miinster,
he was admitted to the German Bar in 1978, was head of the firm’s international
corporate practice group until 2001 and joined Hogan Lovells LLP as a partner in 2002.
He is a Fellow of the Chartered Institute of Arbitrators, London and a member of the
International Bar Association (IBA), of the German-Brazilian Law Association, of the
German-Japanese Law Association (DJJV), of the International Chamber of Commerce
(ICC), of the Swiss Arbitration Association (ASA), as well as of the German Institute of
Arbitration (DIS).
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- University of London, London (1999). His main practice areas are general commer-
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financing and environmental matters. He is a member of the Board of Directors of
Credibolsa S.A. and of the Executive Committee of the Arbitration Center of the
National Chamber of Hydrocarbons and Energy.

Estefania Alarcon (co-author Ecuador), is a member of the oil & gas, infrastructure,
contracts, and corporate teams at FERRERE’s office in Quito, Ecuador. She studied law
at Universidad de Navarra and graduated as attorney in 2015. In addition to her law
degree, she completed the university’s Global Law programme that includes diplomas
in Anglo American Law and International Business Law.

Derek Alexander (co-author South Africa), has been with Werksmans Attorneys
since 2014. He is currently a candidate attorney in the firm’s Mergers and Acquisitions
Practice. He has experience in corporate mergers and acquisitions and restructurings.

Lia Alizia (author Indonesia), is a partner with Makarim & Taira S. She graduated
from Jayabaya University, Indonesia in 1999 and has been a lawyer ever since. She has
extensive knowledge and experience in employment matters and disputes in Indone-
sia. Her area of expertise also covers corporate and commercial law and litigation,
including foreign investment, restructuring companies, mergers and acquisitions,
competition law, compliance issues and intellectual property rights. She has assisted
several major transactions involving multinational companies in Indonesia. She is also
the author of various published articles and speaker in many conferences. She has
earned awards and accolades such as ‘Employment Expert from Indonesia’ as selected
by Employment Law Experts from UK in 2014 and a ‘recommended lawyer for
Employment, Corporate and M&A, Dispute Resolution and Real Estate in Legal 500
Asia Pacific 2015. She is also a member of various organizations, such as the
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Indonesian Advocates Association (PERADI); a registered Intellectual Property Rights
Consultant.

Niels Bang (author Denmark), is co-head of Gorrissen Federspiel’s Corporate/M&A
practice Group. He has an extensive practical experience and expertise within corpo-
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representative in the Company Law Committee of the Council of Bars and Law
Societies of Europe (CCBE). He is also the chairman or member of the board of a large
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Svetlana Barinova (co-author of The Russian Federation), is of Counsel in Dentons’
Moscow office. She specializes in Russian corporate, antimonopoly and securities law.
She has a wide experience in structuring foreign investments in Russia; developing
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tions of shares, participatory interests and assets of Russian companies.

Timur Bondaryev (author Ukraine), is a Managing and founding partner at Arzinger
Law Firm. He specializes in advising on real estate and construction transactions,
corporate/M&A, antitrust, and privatization issues.

Every year Mr Bondaryev is highly recommended by international ratings (i.e.,
Best Lawyers, Legal 500, and Who’s Who Legal) in the sphere of arbitration and
mediation, corporate law and management, compliance, mergers and acquisitions, real
estate, antitrust and competition.

Matthew Bousfield (co-author Singapore), is a Senior Associate in the Corporate team
of Hogan Lovells’ Singapore. Matthew has significant experience advising on mergers
and acquisitions, private equity transactions and a range of commercial matters across
South East Asia. He also advises on employment and data privacy matters. Matthew
acts across key industry sectors, focusing on consumer, life sciences and financial
institutions.

Stephen Brown-Okruhlik (co-author Canada), is a litigation associate with McMillan
LLP, Toronto. He practices complex commercial litigation with a focus on insolvency
and corporate governance issues. He has a BA from McGill University, a Master’s
Degree from the University of Toronto and an LLB from the University of Ottawa. He is
the winner of the 2012 Werner Zdouc Prize for Top Oralist in the grand final round of
the World Trade Organization Moot Court competition in Montpellier, France.

Jacques Buhart (author France), is head of the Paris office of McDermott Will &
Emery and focuses his practice on corporate mergers & acquisitions and EU/French
competition law. Jacques has handled a broad range of complex competition matters as
well as litigations in the European Courts. He also has considerable experience in
advising French and international clients in their M&A transactions. Jacques received
his legal education from the Sorbonne, Paris, the Hague Academy of International Law,
the Institute of Comparative Law, Paris, and the University of Paris, DESS in 1976. He
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also read for an MBA from the Ecole Supérieure de Commerce de Paris (ESCP). Jacques
has been a visiting professor of EU competition law at the University of Aix-en-
Provence since 1995 and at the University of Tokyo, faculty of law since 2004. He was
the chairman of the International Bar Association’s section on business law from 2001
to 2003. Jacques is admitted to practice in Paris and Brussels.

Willem Calkoen (co-author Netherlands), is senior advisor in the Rotterdam office of
NautaDutilh. He specializes in M&A work - both public offers and private transactions
- and in securities law and corporate governance. He graduated from Utrecht Univer-
sity in 1970 and joined NautaDutilh in 1972, where he became a partner in 1980. He
was chairman of the Company Law Committee of the Section on Business Law (‘SBL’)
on the International Bar Association from 1988 to 1992, an officer of the SBL from 1993
to 1998 and chairman of the SBL from 1997 to 1998. He publishes regularly on topics
such as joint venture and corporate governance. He defended his thesis in 2011 on
Corporate Governance, responsibility and liability of directors in US, UK, and the
Netherlands.

Jesse Collin (co-author Finland), is an associate in Hannes Snellman’s M&A group.
He specializes in corporate and securities market law. He has experience from capital
market transactions, mergers and acquisitions as well as corporate governance mat-
ters. Jesse graduated from the University of Helsinki in 2014 with a Master of Laws
degree. He is also a doctoral candidate in the University of Helsinki and prepares a
doctoral dissertation in the field of company and securities market law.

Miguel de Avillez Pereira (author Portugal), is a partner at Abreu Advogados since
2002. He graduated from the University of Lisbon Law School, in 1989 and has an LLM
- Master’s of Law, Europa Institute, University of Edinburgh. Miguel has been involved
over the years in some of most significant transactions that Abreu assisted in Portugal,
Angola and Mozambique.

Alan G. de Saram (co-author Cayman Islands), is a partner with Collas Crill,
Attorneys at Law, George Town, Cayman Islands. He specializes in corporate and
commercial law, including hedge funds and capital markets. He obtained a BA (Hons.)
from the University of London in 1992, a Diploma in Law from the College of Law, and
a Diploma of Legal Practice in 1995. He was admitted as a Solicitor in England and
Wales in 1998. Since 2004, he has been an Attorney-at-Law in the Cayman Islands. He
is a member of the Cayman Islands Law Society and the Law Society of England and
Wales.

Daniel Del Rio (author Mexico), As head of Basham’s Corporate and Mergers and
Acquisitions Areas, Daniel’s practice focuses on inbound foreign investment in
Mexico, and outbound Mexico investment abroad. His work includes Corporate,
Environmental, Mergers and Acquisitions, Health, Foreign Investment, International
Transactions, Real Estate, Associations, Banking and Cross-Border Investments.

Doran Doeh (author The Russian Federation), is a partner in Dentons’ Mos-
cow office. He currently focuses broadly on matters where English-law-governed
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documentation is used for cross-border transactions relating to Russia (M&A, JVs,
commercial agreements), on cross-border regulatory issues and on oil and gas. Doran
advises on virtually all areas of law relating to energy and natural resources including
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Christian Dorda (author Austria), is the founding partner of DORDA Attorneys at
Law, Vienna. He specializes in corporate law and M&A4A, including related arbitration
matters. He graduated from the University of Vienna in 1971 and was admitted to the
Austrian Bar in 1976. He is a member emeritus of the ICC International Court of
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M&A at law firm Kocidn Solc Balastik. Consistently acclaimed by international rating
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Antony G.D. Duckworth (author Cayman Islands), is a partner with Collas Crill,
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and obtained a degree in mathematics and law from the University of Cambridge and
studied at the College of Law, Lancaster Gate in 1968. He was admitted as a Solicitor in
England in 1971. Since 1974 he has been an Attorney-at-Law in the Cayman Islands. He
is a member of the Cayman Islands Law Society, of the Law Society of England and
Wales, of the IBA, of the International Academy of Estate & Trust Law and of the
Society of Trust and Estate Practitioners.

Karla Dudek (author United Kingdom), is a Counsel in Hogan Lovells LLP’s
corporate practice, based in the London office. She specializes in public and private
M&A including cross-border transactions, joint ventures, debt equity swaps, equity
capital markets, and general corporate law advice. She obtained a Bachelor of
Commerce and a Bachelor of Laws with honours from the University of Auckland and
joined the London office of Hogan Lovells in 1999. She has also spent two years in the
firm’s New York office.

Pip (Philip) England (author New Zealand), has been a partner in the Auckland
office of Chapman Tripp since 2001 and is the Head of the Auckland Corporate team.
He specializes in corporate and commercial law, with a particular focus on mergers and
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LLB (Hons.) and B.Com degrees from the University of Canterbury, New Zealand. Pip
is recognized by Legal 500 Asia Pacific 2016, Chambers Asia Pacific 2015 and Chambers
Global 2015.
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eight years. He is a member of the Turin Bar.
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actions. She has participated in many company sale transactions, mergers, business
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an LLM in International Business Law from London School of Economics and Political
Sciences (LSE) and a Bachelors of Law (specializing in Competition and EU law) from
Universidad San Pablo (CEU).

Janis Gavars (author Latvia), is a talented and determined young lawyer, who
concentrates his work on mergers and acquisitions and general corporate and securi-
ties matters. He advises clients on due diligence, drafting contracts and other legal
issues with respect to domestic and cross-border M&A transactions as well as general
corporate law matters.

David Gewer (co-author South Africa), has been a director at Werksmans Attorneys
since 2000 in the firm’s Mergers and Acquisitions Practice. David was named as a
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Martin Grablowitz (author The Netherlands), is a partner in NautaDutilh’s corporate
practice, a member of the firm’s International Strategy & Business Development
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matters. Martin joined NautaDutilh in 1998 and became a partner in 2003.

Pablo Guerrero V. (author Chile) is a co-Managing Partner and also heads the Mergers
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and international business transactions generally. He graduated from Catholic Univer-
sity of Chile School of Law, and obtained his Master of Comparative Jurisprudence
degree from New York University School of Law, New York, in 1995. Mr Guerrero is
currently Professor of Commercial Law at the Chilean Catholic University School of
Law. He is one of the founders and current President of Fundacién Pro Bono. He is a
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Stephen Hegarty (author Ireland), has specialized in corporate and securities laws
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Luxembourg

Alexander Koch

I NATIONAL BASICS AND NATIONAL LEGAL THEORIES OF DIRECTORS’
LIABILITIES

The duties and liability of directors under Luxembourg legislation are primarily set
forth in the law of 10 August 1915 on commercial companies, as amended from time to
time (hereinafter the ‘Law’). Further provisions on directors’ liability are contained
notably in the Luxembourg Commercial Code, Civil Code and Criminal Code. In
addition, the provisions under the articles of association of a Luxembourg company
may impact the liability incurred by a director.

[A] One-Tier and Two-Tier System

As an alternative to the classic one-tier management structure consisting of a board of
directors (‘conseil d’administration’), the Law provides for the possibility of a two-tier
structure consisting of a management board (‘directoire’) and a supervisory board
(‘conseil de surveillance’) in the case of Luxembourg public limited liability companies
(“sociétés anonymes’ or ‘SA’). In the author’s experience, the one-tier system remains
predominant by far. Unless stated otherwise, any reference in this article to the board
of directors (hereinafter the ‘Board’) or directors shall be deemed to include the
management board.

The directors’ main duty is to manage the company and realize the corporate
object. The Board is vested with the broadest powers to take any actions necessary or
useful to realize the corporate object of the company, including the representation of
the company with regard to third parties and in legal proceedings, except for the
powers reserved by law or by the articles of association of the company for the general
meeting of shareholders (or, in the case of the management board, for the supervisory
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board and the general meeting). The matters reserved by law to the general meeting
relate inter alia to any amendments of the articles, mergers or the approval of the
annual accounts of the company.

Any limitations to these powers conferred upon the Board resulting either from
the articles of association of the company or from a decision of the competent corporate
bodies will as such not be valid with regard to third parties, even if they are published.
Exception is however made to the representation of the company by one or more
directors if the articles of association so authorize and such representation regime is
duly published in the Mémorial C, Recueil des Sociétés et Associations.

[B] Chairperson and CEO

Pursuant to Article 64(2) of the Law, the Board of an SA shall elect a chairperson from
among its members. The Law does not provide for any specific duties or powers of such
chairperson other than a casting vote in the event of tie where there is no relevant
provision in the articles of association.

The X Principles of Corporate Governance of the Luxembourg Stock Exchange’
(hereinafter the ‘X Principles’) set forth certain recommendations and guidelines in
relation to duties and responsibilities of the chairperson of the Board of Luxembourg
companies whose shares are listed on the said exchange. Whilst recommendations
must be complied with by these companies or the selected adaptations be explained,
guidelines are not binding. Pursuant to Recommendation 2.4, the chairperson of the
Board shall prepare the agenda for Board meetings and ‘ensure that the procedures
relating to the Board meetings, the preparation of meetings, deliberations, and for
taking and implementing decisions, are correctly applied’.

The Law does not mention the position of Chief Executive Officer (‘CEQO’).
Pursuant to Article 60 of the Law, ‘the day-to-day management of the company’s
business and the power to represent the company with respect thereto may be
delegated to one or more directors, officers, managers or other agents, who may but are
not required to be members, acting either alone or jointly’. In practice, the person (or
respectively the chair of the committee) to whom such day-to-day management is
delegated is sometimes conferred on the title ‘CEO’; from a legal standpoint, it is
however not the title assigned but rather the powers delegated that matter.

Under the X Principles, the Board is obliged to ‘set up an effective structure of
executive management’.” Such executive management shall be consigned to a man-
agement body endowed with the necessary powers for the ‘proper discharge’® of their
defined assignments and duties and shall be led by an individual other than the Board’s
chairperson, whose duties and responsibilities shall be clearly distinct from those of
this chairperson and who is referred to as CEO.* The CEO shall be consulted notably in

. Third edition-revised version available online at: https://www.bourse.lu/corporate-governance.
. Principle 7 of the X Principles.

. Ibid.

. Recommendation 1.3 of the X Principles.
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connection with the preparation of the agenda for Board meetings® and ex officio in
relation to the appointment of executive managers® and should be closely involved in
the establishment of ‘the organisational and operating principles’” governing the
executive management.

[C] Board Structures

In a one-tier structure, the board of directors is entrusted with the company’s
management (see section I[A] infra). In principle, the board of directors shall be made
up of at least three members. If the SA has a sole shareholder, a single director is
sufficient. An SA with usually not less than 1,000 employees over the three most recent
years must in this structure have a minimum of nine directors.® Pursuant to Article
64(1) of the Law, the directors form a collegiate body which shall deliberate in
accordance with the articles of association and, in the absence of provisions in that
respect, in accordance with the ordinary rules for deliberating assemblies.

In a two-tier structure, a management board, under the supervision of a super-
visory board, is responsible for the company’s management (see section I[A] infra).
Pursuant to Article 60bis-11(1) of the Law, the supervisory board shall carry out the
permanent supervision of the management of the company by the management board,
without yet being authorized to interfere with such management. It is notably entitled
to receive information and undertake investigations necessary for the performance of
its duties.

The number of members of the management board is laid down in the articles of
association or, failing that, by the supervisory board and must be at least two.
However, in a single-shareholder SA or a SA whose capital is less than EUR 500,000, a
single person may exercise the functions granted to the management board. The
supervisory board must in principle consist of at least three members. The supervisory
board of an SA with a single shareholder can yet be made up of one member. The
supervisory board of an SA with usually not less than 1,000 employees over the three
most recent years must have a minimum of nine members.

The Law does not specify a maximum number of Board members. The X
Principles recommend an ‘appropriate size in order to facilitate effective decision-
making’,” whereby a maximum of sixteen directors may be deemed a reasonable limit
for listed companies. There are no legal provisions that would require a specific
composition of the Board based on nationality, residency, age or sex of the directors.

. Recommendation 2.4 of the X Principles.

. Recommendation 4.13 of the X Principles.

. Guideline 2 to Recommendation 7.1 of the X Principles.
. See Art. L.426-2 of the Luxembourg Labour Code.

. Recommendation 3.3 of the X Principles.
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[D] Directors’ Elections and Term of Appointment/Staggering

Article 51(3) of the Law determines that the directors shall be appointed by the general
meeting of shareholders for a term which may not exceed six years and is in principle
renewable.'® The general meeting further determines the number (within the limits
described under section I[C] infra) and the remuneration of the directors. Where a legal
entity is appointed as director, it shall designate a permanent representative to exercise
that duty in the name and on behalf of the legal entity.

In case of vacancy of the office of a director appointed by the general meeting, the
remaining directors so appointed may, unless the articles of association provide
otherwise, fill the vacancy on a provisional basis. In such circumstances, the next
general meeting shall make the final appointment.

The articles of association may provide for staggered Boards. Even though it is
common to see Boards made up of different classes of directors, it is in practice rather
seldom that each class serves for a different term length than the other.

[E] Delegation

Luxembourg law does not allow for the Board to delegate its overall powers, thereby
depriving itself of the very substance of its authority as corporate body. The Board may
yet confer certain powers and/or special duties on any Board member(s) or other
person(s). Any delegation is conducted under the authority and supervision of the
Board and may be revoked ad nutum and without cause.

The Board as a collegiate body (see section I[C] infra) may notably delegate the
powers to conduct the company’s day-to-day management and represent the company
in relation to such day-to-day management to any Board member(s) or other person(s)
on such terms as the Board shall determine (see section I[B] infra). The delegation of
the day-to-day management in favour of a member of the Board shall entail the
obligation of the Board to report each year to the ordinary general meeting on the
salary, fees and any advantages granted to the delegate. The term ‘day-to-day man-
agement’ is not defined in the Law; it needs to be interpreted in the light of the type and
specific nature of the relevant company’s operations and shall not encompass matters
of global strategy or general policies.

The Board may also establish any committee(s) and determine their composition
and purpose. Pursuant to Principle 3 of the X Principles, the Board of companies listed
on the Luxembourg Stock Exchange ‘shall establish the special committees necessary
for the proper execution of its remit’.

Pursuant to Articles 60bis and 60bis-9 of the Law, the company shall be bound by
any acts of the Board or the directors with capacity to represent the company (see
section I[A] infra) or by the person entrusted with day-to-day management, even if

10. Pursuant to Arts L. 426-4 et seq. of the Luxembourg Labour Code, the members of the board of
directors or supervisory board representing the company personnel in an SA with usually not
less than 1,000 employees over the three most recent years shall be appointed by the company’s
delegations from among the employees.
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such acts exceed the corporate purpose, unless it can prove that the third party knew
that the act exceeded the corporate purpose or could not in view of the circumstances
have been unaware of it, without the mere publication of the articles of association
constituting such proof.

[F] Removal of Directors

In the one-tier management structure, the directors may be removed from office by the
general meeting of shareholders. In the two-tier system, the members of the manage-
ment board may be removed by the supervisory board and, where provided for in the
articles of association, by the general meeting; the members of the supervisory board
may be revoked by the general meeting of shareholders. Any such removal may be
made at any time and without cause.

I RECENT CASES DEALING WITH DIRECTORS’ LIABILITY

Recent Luxembourg case law on directors’ liabilities seems somewhat limited. Accord-
ing to Luxembourg jurisprudence, a judge may in his/her analysis of any potential
liability of a director not ignore the difficult assessments of fact that a director has to
make during the decision-taking process.'" A director may however be held liable in
tort towards third parties as a result of a wrongdoing (‘faute’) pursuant to Article 1382
of the Luxembourg Civil Code only if such wrongdoing is particularly serious and
personally imputable and hence detached from their function as director.'?

Based on case law, the lack of complete and regular accounting constitutes a
serious wrongdoing (‘faute grave’) of the director as it makes it impossible for the
director to know the financial situation of the company and its future prospects.'* This
may trigger a personal liability of the director for outstanding company debt in the
event of any deficiency in assets in an insolvency scenario further to Article 495-1 of the
Luxembourg Commercial Code.

III JUDICIAL REVIEW (FOR EXAMPLE, TIGHTENING OF STANDARDS?)

Whilst the Luxembourg statutory rules on civil liability have traditionally remained
unchanged, the provisions on criminal liability have evolved and tightened, including
the liability of the directors in case of bankruptcy.

Section XI of the Law on criminal law provisions has seen various amendments
over time. For example, the offence of misuse of corporate assets by directors for
personal purposes or for the benefit of another company or undertaking in which they
had a direct or indirect interest has been introduced (Article 171-1 of the Law).

11. Cour d’appel Luxembourg, 28 November 2012, roll no. 38199.

12. Tribunal d’arrondissement. Luxembourg, 24 October 2010, Bull. d’information sur la jurispru-
dence de la CJBL, no. 2, 2008, p. 29.

13. Cour d’appel Luxembourg, 11 July 2012, roll nos 35838, 35930, 36069 and 36076.
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The Luxembourg law of 3 March 2010 introduced the concept of criminal liability
of corporate entities. As a result, an entity in whose name and interest a crime or an
offence has been committed by its corporate bodies or directors may be held criminally
liable (Article 34 of the Criminal Code) and incur on certain conditions penalties in the
form of fines, special confiscation, exclusion from participation in public markets
and/or dissolution (Article 35 of the Criminal Code).

IV CORPORATE GOVERNANCE

The focus on corporate governance rules has increased since the recent financial crisis.
The provisions of the Law on the functioning of the Board and the general meeting of
shareholders are, alongside the relevant rules of the Commercial Code and the Civil
Code, the key source of corporate governance. The articles of association (and the X
Principles for companies listed on the Luxembourg Stock Exchange) also play an
important part.

Generally, the directors shall manage the business of the company as reasonably
prudent businessmen (‘bon pére de famille’) in good faith (‘de bonne foi’) and therefore
accomplish their task with due care, in a competent, prudent, diligent and active
manner.'* The directors have a general duty of care and confidentiality owed primarily
to the company. The directors must always act within the scope of the corporate object,
in the company’s best corporate interest and in compliance with its articles of
association and Luxembourg law.

The Board is obliged to report to the company’s shareholders (who themselves
shall not interfere in the management), notably by way of preparation and submission
to the shareholders of annual accounts and a management report.

Any director having an interest in a transaction submitted for approval to the
Board and which conflicts with the interests of the company, shall advise the Board
thereof and cause a record of his statement to be included in the minutes of the
meeting. He may not take part in these deliberations. At the next following general
meeting, before any other resolution is put to vote, a special report shall be made on
any transactions in which any of the directors may have had an interest conflicting with
that of the company. Where the company has a single director, only transactions made
between the company and its director having an interest conflicting with that of
the company shall be mentioned in the minutes, and if it relates to a member of the
management board, the transactions shall in addition require the authorization of the
supervisory board.

V LIABILITY ISSUES

The Board and any director may be subject to liability for wrongdoing pursuant to
various legal provisions.

14. Tribunal d’arrondissement Luxembourg, 13 May 2002, roll nos 66466 and 66486.
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[A] Who Can Sue?

The capacity to sue depends on the type of liability incurred by the directors.

[1] Liability for Mismanagement (Article 59(1) of the Law)

Pursuant to Article 59(1) of the Law, the directors shall be liable to the company in
accordance with general law for the execution of the mandate granted to them and for
any misconduct in the management of the company’s affairs.

The relationship between the company and the directors is regarded as
contractual in nature.'® The company bringing a legal action hereunder must prove
the misconduct and a loss caused by such misconduct. The right to sue for breach of
Article 59(1) of the Law is vested in the company itself, not in creditors or individual
shareholders. An action against the directors may be initiated in the name and on
behalf of the company: (i) by way of a resolution taken by the general meeting of
shareholders'® with a simple majority of the votes passed, (ii) in the event of the
company’s bankruptcy, by way of a resolution taken by the bankruptcy trustee, and
(iii) in the event of the company’s liquidation, by way of a resolution taken by the
liquidator.

[2] Liability for Breach of the Law or the Articles of Association
(Article 59(2) of the Law)

Pursuant to Article 59(2) of the Law, the directors are jointly liable towards the
company, its shareholders and any other third parties for damages resulting from
the violation of a provision of the Law and/or of the articles of association. Therefore,
the company (see section V[A][1] infra on the competent body or person) as well as
any third party are entitled to bring a legal action against the directors provided any
such person can establish a violation of the Law or the articles of association by the
directors that has caused him a loss.

[3] Liability in Tort (Articles 1382 and 1383 of the Civil Code)

Pursuant to Articles 1382 and 1383 of the Civil Code, the company, the shareholders or
any third party may hold the directors liable for certain wrongdoing (including acts,
omissions, negligence and imprudence) that caused them damage. The claimant bears
the burden of proving the wrongdoing and the damage caused to him by this
wrongdoing.

15. Tribunal d’arrondissement Luxembourg, 29 March 1985, roll no. 221/85.
16. Cour d’appel Luxembourg, 26 November 2011, roll no. 35784.
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[4] Liability under Criminal Law

The public prosecutor’s office may bring charges against a director or a company that
has committed a criminal offence. The Law contains inter alia the following criminal
law provisions (see also section III infra):

— the failure to submit to the general meeting within six months after the end of
the financial year, the annual accounts, the consolidated accounts and the
management report and the failure to duly publish such documents with
applicable law (Article 163 2° of the Law - sanctioned by a fine of EUR 500 to
EUR 25,000);

- the distribution of fictitious dividends to shareholders (Article 167 of the Law
- sanctioned by a jail term of between one month to two years and a fine of
EUR 5,000 to EUR 125,000).

[B] Who Can Be Sued?

The answer to who may be sued depends on the type of liability incurred.

[1] Liability for Mismanagement (Article 59(1) of the Law)

A director may be sued for mismanagement pursuant to Article 59(1) of the Law. The
directors are in an agency relationship with the company and its shareholders and have
a duty of diligence with regard to the management of the company’s business (see also
section IV infra). Luxembourg courts consider mismanagement of any director to be
the failure to comply with the rules that define the conduct of a normally diligent
director, having the benefit, when making the decision, of the same knowledge and
information as any director acting in the same circumstances.'” A director may incur
liability for mere passive attitude or negligence.

[2] Liability for Breach of the Law or the Articles of Association
(Article 59(2) of the Law)

A director may incur a liability under Article 59(2) of the Law only if his misconduct
constitutes a breach of the Law or of the articles of association of the company. A
complete lack of action by the directors would as well constitute a breach of the
directors’ duties under Article 59(2) of the Law.

[3] Liability in Tort (Articles 1382 and 1383 of the Civil Code)

A director may be liable in tort where a wrongdoing on his part having caused damage
can be established. However, it seems that Luxembourg courts would so far only agree

17. Cour d’appel Luxembourg, 27 February 1973, Pas. lux., 23, p. 481.
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to refer to this general civil liability if the wrongdoing of the director falls outside the
ordinary scope of the director’s management activities (see also section II infra).
Indeed, for the purposes of the general liability under civil law, the courts are inclined
to recognize insofar a certain degree of immunity for any management action taken by
the directors. In this case, the prejudiced third party would need to sue the company
rather than its directors.

[4] Liability under Criminal Law

A director may further be held liable for having committed a crime or criminal offence
(see also section V[A][4] infra) as defined by penal law.

In addition, pursuant to the Luxembourg law of 3 March 2010, corporate entities
may be held criminally liable for crimes or offences committed by its corporate bodies
or directors in their name and interest (see section III infra). Any such liability of the
legal entity does not preclude the possibility to hold any individual having committed
the same crimes or offences personally liable.

[C] De Facto Directors

A de facto director is distinguished from a de iure director for lack of formal
appointment. Even though technically not being a director, a de facto director
regularly'® and independently*® performs acts or duties of an appointed director and/or
represents the company and may therefore be held liable.

The relationship between the company and the de facto director is tort by nature.
A de facto director may thus be held liable for tort on the basis of Articles 1382 and 1383
of the Civil Code. The liability of a de facto director does yet not impact any potential
liability of the de iure directors.

[D] Thresholds and Limitations/Caps of Liabilities
Luxembourg law does not provide as such for any thresholds or limitations with

respect to directors’ liability. However, certain measures further described in sections
VI, VII and VIII supra may help to limit the directors’ liability risk.

[E] Joint Liability/Solidarity
[1] Liability for Mismanagement (Article 59(1) of the Law)

The directors’ liability under Article 59(1) of the Law, being contractual in kind with
regard to the company, constitutes an individual liability of any given director. In

18. Tribunal d’arrondissement Luxembourg, 2 December 1987, no. 2022/87.
19. Cour d’appel Luxembourg, 11 July 2012, roll nos 35838, 35930, 36069 and 36076.
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accordance with Article 1995 of the Civil Code, there is no joint liability among
directors for any director’s mismanagement pursuant to Article 59(1) of the Law.
Where several directors are involved in a specific misconduct, any of them could be
held severally liable (‘in solidum’) for the entire damage caused.

[2] Liability for Breach of the Law or the Articles of Association
(Article 59(2) of the Law)

The directors are as such jointly and severally liable for any damage caused by their
breach of the Law or the articles of association. Any director may be discharged of this
liability only if: (i) they were not party to the misconduct, (ii) it was not attributable to
them and (iii) they have reported such breach to the first general meeting after he has
acquired knowledge thereof. Good faith in itself is therefore insufficient for a director
to be discharged from this liability.?° The directors may not invoke against third parties
that any misconduct had been approved by the company’s general meeting of
shareholders.

[3] Liability in Tort

Liability in tort is personal and a director is therefore individually liable for any
wrongdoing committed by him/her under Article 1382 of the Civil Code.

[4] Liability under Criminal Law

Criminal liability is personal and may thus be incurred by any de iure or de facto
director whose conduct meets the criteria of any given crime or criminal offence.

[F] Derivative Actions

Creditors of a company may under certain circumstances institute an action on behalf
of the company if the latter fails to do so and if such failure harms the company’s
creditors (Article 1166 of the Civil Code). Since creditors merely exercise a right of their
debtor (i.e., the company), any profit from the action returns to the debtor. Creditors
may also challenge, in their own name, any fraudulent actions taken by the company
depriving them of their rights (Article 1167 of the Civil Code).

The bill no. 5730 relating to the modernization of the Law and the Luxembourg
law of 19 December 2002 on the trade and companies register and the accounting and
annual accounts of companies (hereinafter the ‘Voted Bill’), which was voted on by the
Luxembourg Parliament on 13 July 2016 but yet has to enter into force, entitles any
minority shareholder(s) and holder(s) of beneficiary certificates having, at the general

20. Cour d’appel Luxembourg, Cour, 27 February 1973, Pas. lux. 23, 482, 485.
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meeting resolving on the discharge, at least 10% of the voting rights attached to all such
securities to take legal action against the directors or members of the supervisory board
on behalf of the company.

[G] Relevance of Bankruptcy of the Company with Respect to Directors’
Liability

In the vicinity of a company’s bankruptcy, specific duties are incumbent on the
directors and the specific liability rules set forth in the Luxembourg Commercial Code
may apply notably where it is established that the directors’ misconduct has contrib-
uted to the bankruptcy of the company.

The directors of a company that is unable to pay its debts when they become due
(‘cessation de paiements’) and is no longer able to raise any credit (‘ébranlement du
credit’) shall, within one month thereof, file for the bankruptcy of the company at the
clerk’s office of the competent commercial court. If the directors omit to act in
accordance herewith, they may be sued, under certain circumstances, for negligent or
fraudulent bankruptcy, both of which constitute criminal offences under Luxembourg
law (Articles 573-578 of the Commercial Code).

Where a director has contributed to the company’s bankruptcy by gross and
manifest negligence (‘faute grave et caractérisée’), the competent commercial court
may pursuant to Article 444-1 of the Commercial Code declare that this director be
prohibited from exercising any commercial activity or function as director, auditor or
any function conferring a power to bind a company during a period ranging from one
to twenty years.

In the event of the company’s bankruptcy, a director may be deemed personally
accountable for the bankruptcy and consequently liable for all debts of the company if
the conditions set forth in Article 495 of the Commercial Code are met. In particular, the
directors may be declared personally liable if they: (i) on behalf of the company, acted
in their own interest; (ii) disposed of the company’s property as their own; or
(iii) improperly pursued, for their own benefit, an operating deficit when it was clear
that this would lead to a suspension of payments.

Moreover, in the event of a deficiency of assets, the court may, upon request of
the bankruptcy trustee, order the directors to bear, jointly or severally, the debts of the
company if their gross and manifest negligence contributed to the bankruptcy of the
company (Article 495-1 of the Commercial Code).

VI INDEMNIFICATION

Indemnification of directors against financial consequences of legal actions aiming at
the directors’ personal liability is, within certain limits, permitted under Luxembourg
law. Any such indemnification must be in the corporate interest of the company
providing it and may not cover gross negligence, wilful misconduct, fraud or criminal
sanctions. In view of the considerable liability and financial risks inherent to a
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director’s position, it seems legitimate that the company undertakes to indemnify the
director in connection with his mandate for simple negligence.

VII DIRECTORS’ AND OFFICERS’ INSURANCE

The directors’ and officers’ insurance, which operates when a director is personally
subject to legal action, is as such compliant with Luxembourg law and common
practice at least for listed companies. The directors’ and officers’ insurance does not
cover fraud or criminal penalties.

VIII OTHER METHODS OF PROTECTION
[A] Discharge

The risk for directors of being sued by the company on grounds of management errors
can be limited if the general meeting grants discharge to the directors for the exercise
of their mandate. Pursuant to Article 74(2) of the Law, after approval of the annual
accounts, the general meeting shall vote specifically as to whether discharge (‘quitus’)
is given notably to the directors. By granting discharge to the directors for the exercise
of their mandate for the period covered by the annual accounts presented to and
approved by such general meeting, the liability of the discharged directors based on the
mandate is extinguished with regard to the company and the company is precluded
from legal actions against the discharged directors pursuant to Article 59(1) of the Law.
This preclusion extends to the company’s shareholders and applies as well if the
company’s shareholders subsequently change.

Such discharge shall however be valid only if the annual accounts contain no
omission or false information concealing the true situation of the company and, with
regard to any acts carried out which fall outside the scope of the articles of association,
if they have been specifically indicated in the convening notice. The discharge of any
directors may never extend to wilful misconduct or criminal offences. In addition,
proceedings initiated by third parties are not affected by the discharge.

[B] Resignation

The resignation as director may be considered the last resort to eliminate any potential
liability linked to the mandate in the future. Any director may in principle resign at any
given time without cause. They however need to ensure that the resignation is not
made at an inopportune moment which may put the proper functioning of the company
at risk, in order not to be exposed to claims for damages. Any resigned directors will
remain liable for any wrongdoing committed prior to their resignation, even if the
relevant damage caused thereby occurs only after the resignation.

320



Luxembourg

IX FORECAST ON FUTURE LEGISLATION DEVELOPMENT

The most significant evolution in Luxembourg company law relates to the Voted Bill
(see also section V[F] infra). It aims at comprehensively reforming and modernizing
the Law and will become effective once published in the Luxembourg Official Journal
(Mémorial A). Among the numerous proposed amendments are for example:

- the introduction of a managing director (‘directeur général’) and an executive
committee (‘comnité de direction’), to whom the Board may delegate its
management powers (save powers on general policy and the overall compe-
tence reserved to the Board). Their appointment or formation is binding on
third parties if duly published. They shall be submitted to the same liability
rules applicable to the directors;

- restatement of Article 100 of the Law relating to the possible liquidation of the
company as a result of its net asset value falling below half of the share capital.
The directors may be declared personally and jointly liable with regard to the
company for the increase in the loss where the Board does not comply notably
with its obligations to prepare a special report setting out the reasons for the
situation and to convene a general meeting of shareholders to vote on
the potential liquidation of the company and any other measures indicated in
the meeting’s agenda.
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