Acting without formal shareholder approval Has sanity prevailed?
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In the recent case of Moraitis Investments (Pty) Ltd v Montic Dairy (Pty) Ltd (the Moraitis Case)
the Supreme Court of Appeal (SCA) was charged with determining if a party had the requisite
authority to conclude a settlement agreement.
Mr Apostolos Moraitis, a trustee of the Moraitis Trust and a director of Moraitis Investments (Pty)
Ltd, entered into a settlement agreement on behalf of the aforementioned entities without any
written authorisation to do so. The settlement agreement was subsequently made an order of
court by consent.
Sometime after the settlement agreement was made an order of court, Mr Moraitis together with
other interested parties, approached the courts to have the order and settlement agreement set
aside on the basis of Mr Moraitis' lack of authority.
At the core of Mr Moraitis' case were two key contentions. First, that he had a personal interest in
the matter and, accordingly, he was obliged to recuse himself from the decision to enter into the
settlement agreement in terms of section 75 of the Companies Act (the Act). Second, the
transactions contemplated in the settlement agreement constituted a disposal of all or a greater
part of the assets of Moraitis Investments and as such sections 112 and 115 of the Act were
applicable, which require, among other things, that the shareholders of the company disposing of
all or a greater part of its assets pass a special resolution authorising same.
In deciding the matter, the SCA found that the English Company Law principle of unanimous
consent, which was accepted as part of our law under both the 1926 and 1973 Companies Acts,
should still find application under the Act today.
The principle of unanimous consent is based on two requirements. One, all shareholders of the
company must consent to the matter. Two, all shareholders must provide such consent with the full
knowledge of what it is that they are consenting to. The consent of the shareholders can be written
or ascertained by their conduct.
In the case of Gohlke and Schneider v Westies Minerale (Edms) Bpk, which was decided under
the 1926 Act, a succinct explanation was advanced regarding the mechanics of unanimous
consent. The court stated that decisions of a company are capable of being taken informally by
way of the unanimous consent of all shareholders, even in the absence of any formal meeting, and

despite the fact that the procedures prescribed by the company's articles of association (now a
company's memorandum of incorporation under the Act) were not observed, provided that all the
shareholders are fully aware of what is being done (our emphasis). In this way the law gives
effect to the substance rather than the form of the shareholders’ consent.
In the Moraitis Case, the SCA held that the rationale for the requirements of sections 112 and 115
of the Act was to "ensure that the interests and views of all shareholders are taken into account".
The SCA reviewed the inner workings of the Moraitis Trust and Moraitis Investments and
historical practice as to how issues of shareholder and trustee authorisation were dealt with and
found that same evidenced unanimous consent by the shareholder (the Moraitis Trust being the
sole shareholder) and trustees. Accordingly, the requirements of sections 112 and 115 of the Act
had been discharged in relation to Moraitis Investments, with Mr Moraitis having been duly
authorised by unanimous consent of the Moraitis Trust.
The SCA used the same reasoning to find that section 75(6)(d) of the Act would not apply to
preclude Mr Moraitis from concluding the settlement agreement on behalf of Moraitis Investments,
despite him having a personal financial interest, as he had been duly authorised by its sole
shareholder to act in respect of the matter.
The resurrection of the principle of unanimous consent appears to provide a "safe harbour" for
companies and directors who unintentionally act absent the requisite formal shareholder approval
and processes, despite the shareholders being in agreement with such actions.
It is our view that it will not be possible to rely on the principle of unanimous consent to authorise
corporate actions, which require shareholders' resolutions and/or which are required to be filed
with or submitted to a regulatory body such as the Companies and Intellectual Property
Commission.
The revival of the principle of unanimous consent appears make it easier for companies and
directors to navigate, and potentially avoid, certain regulatory and compliance hurdles (and the
costs associated with same) in instances where they act pursuant to the consent (formal, informal,
tacit or otherwise) of all shareholders.
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