Confirmation bias and the law

February 2016
The psychological phenomenon of confirmation bias is deeply ingrained in human nature and
behaviour. Understanding this phenomenon as a lawyer, how to use it and how to avoid falling into
its trap, is the subject of this article.
Confirmation bias, also known as myside bias, can be described as the attribution of value only to
evidence that supports one's own opinion or ideal version of events. When a human is confronted
with a series of events or evidence, he or she will adopt a hypothesis to explain them.
Confirmation bias is the tendency to seek out and attribute weight to pieces of evidence that
support the hypothesis and ignore evidence which disproves it. It also manifests itself in the
tendency to interpret ambiguous evidence as supportive of one's own hypothesis.
Myside bias is both a symptom and a cause of a critical error in inductive reasoning, namely the
failure to appreciate that a hypothesis can never be proved, it can only be falsified. The natural
human tendency is therefore to avoid evidence that falsifies one's initial hypothesis.
An example of confirmation bias in a famous criminal law case in South Africa was exhibited by
the investigation team and the prosecutor in the murder trial of Fred van der Vyver, a young
actuary who was accused of murdering his girlfriend Inge Lotz in June 2005. Inge was a beautiful
and intelligent student at Stellenbosch University who was murdered in her flat by being
bludgeoned over the head with a hammer. The police determined the hypothesis early on, in a
classical error of inductive reasoning, that Fred was their man – apparently due to strange
behaviour by Fred after the murder. The entire police investigation and the prosecution was
based on this hypothesis and every piece of evidence that could possibly exonerate Fred was
ignored and any evidence that supported the hypothesis or that was ambiguous was interpreted
to mean that he was guilty. A crucial piece of exculpatory evidence that was ignored was that
while Ilse was murdered in her flat in Stellenbosch, there was objective evidence including
eyewitness testimony that Fred was working in his office at Old Mutual in Pinelands the whole day
– in other words, that he had an alibi. Ultimately Fred was acquitted, but not before his parents
spent millions of rands on defending him and his career at Old Mutual was ruined. Many followers
of this story still believe Fred is guilty notwithstanding the objective exculpatory evidence – and the
public perception of his guilt was so great that he has left the country.

There are many examples in history where confirmation bias has caused the public to adopt a
hypothesis that simply does not bear objective scrutiny. One example is the assassination of
President John F Kennedy in December 1963 and the longstanding controversy over whether Lee
Harvey Oswald acted alone in shooting him. The famous film director Oliver Stone produced a
masterly display of cinematic confirmation bias in his biopic JFK. Closer to home, this article
does not admit of a detailed examination of the equally controversial Shrien Dewani case – but
readers are encouraged to rethink their attitude to Shrien's discharge, for example by
reconsidering the weight of his admission that he frequented gay prostitutes. Is that piece of
evidence supportive of the hypothesis that Shrien hired hitmen to murder his wife?
Although the phenomenon of confirmation bias would appear to be contrary to the notion that the
legal profession requires the application of an objective mind, the manner in which litigation – civil
and criminal - is both conducted and adjudicated is closely aligned to a remarkable degree with
this phenomenon.
To illustrate the alignment , let us take a step back into the ethics of the legal profession. One of
the basic ethical principles of legal practice is that a lawyer can never mislead the court by
presenting false evidence. Put another way, a lawyer is obliged to tell the truth and nothing but the
truth, but not to tell the whole truth. This principle finds particular application in the drafting of
pleadings, especially when drafting affidavits in motion proceedings. In order to present the best
possible version to the court (which is entirely true but not the entire truth) one must actively
formulate a hypothesis and seek out and rely on factual evidence that supports the hypothesis.
Those pieces of evidence that would falsify the hypothesis (that is, the client's version) will not be
included or otherwise minimised. An astute opponent will be adopting the same exercise. What
one is doing here is not the subconscious application of confirmation bias (which is the most
common manner in which this phenomenon manifests itself in human behaviour) but is, or rather
should be, a conscious utilisation of this phenomenon to serve one's client.
The other phenomenon that experienced lawyers will have observed with frustration is the
tendency of many judges to display confirmation bias. Since the judge is under a duty, in an
adversarial system, to allow both sides to be heard, the position of the objective adjudicator is
that he or she must actively guard against any manifestation of confirmation bias. Indeed, it can
be said that confirmation bias in the mind of the adjudicator is anathema to the principle of audi
alteram partem.
While there are clear advantages for a lawyer to utilise confirmation bias to the advantage of his
or her client, there are also pitfalls to doing so. Although an attorney should present the most
favourable possible hypothesis that all the facts can muster for the benefit of the client in
presenting a case to the other side and to the court, this is not so when dealing with the client.
Lawyers are also under an ethical duty to advise their clients of all of the negatives and positives
of their case. This requires attorneys to conduct an objective appraisal of all the evidence without
exhibiting any confirmation bias. Thus, evidence relevant to any hypothesis, which the client might
propose or the lawyer might develop, needs to be assessed both for the purposes of justifying

and for the purposes of falsifying any of the hypotheses. What is required of the lawyer handling
the matter, is the ability to develop multiple hypotheses and assess the probative value of every
piece of evidence to all of these hypotheses simultaneously. This is not always an easy task.
To adapt the famous prayer of St Francis, grant me the serenity to accept the evidence that
falsifies my hypothesis, the courage to use the evidence that justifies my hypothesis, and the
wisdom to know the difference.
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