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Preface

M&A Litigation 2018
First edition

Getting the Deal Through is delighted to publish the first edition of
M&A Litigation, which is available in print, as an e-book and online at
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to William M Regan, Jon M
Talotta and Ryan M Philp of Hogan Lovells US LLP, the contributing
editors, for their assistance in devising and editing this volume.
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Introduction

William M Regan, Jon M Talotta and Ryan M Philp

Hogan Lovells US LLP

M&A transactions typically are transformational corporate events.
From comparatively small private company transactions involving
tens of millions of US dollars, to the largest multinational public com-
pany deals worth more than US$100 billion, the purchase or sale of
any company involves significant risks and many uncertainties. M&A
transactions impact the participants - directors, officers, employees,
stockholders, creditors and customers - at every level of the corporate
enterprise. And even the most strategic and well-planned M&A trans-
actions sometimes fail to deliver the economic benefits that the parties
anticipated at signing. These factors individually and collectively make
M&A transactions ripe for litigation.

M&A litigation also raises many important policy issues, rang-
ing from the appropriate role of corporate directors and stockholders
both in making business decisions and in pursuing internal corporate
misconduct, to the enforceability of contract provisions allocating
various risks in connection with private company deals. The individual
chapters that follow this introduction summarise how key jurisdictions
around the world address these policy issues, and the extent to which
they permit, encourage or limit M&A litigation. A survey of these chap-
ters reveals a number of significant similarities, but also a number of
important differences.

Common themes in global M&A litigation

Across common law and code law countries, there are a number of
striking similarities with respect to how different jurisdictions address
M&A litigation issues. For example, nearly every country addressed in
this book expressly or impliedly embraces some form of what in the
US is called the ‘business judgment rule’. Whether characterised as a
formal legal presumption or simply the inherent reluctance of judges
to interfere with discretionary business decisions, jurisdictions around
the world show a strong tendency to protect or defer to corporate deci-
sion-making in the M&A context where the board acts in good faith, on
an informed basis and without conflicts of interest.

Similarly, nearly every jurisdiction requires that corporate actors
in the M&A context comply with some variation of the duty of care
and the duty of loyalty. To uphold a challenged M&A decision, courts
broadly require that directors and management make decisions on a
fully informed basis, acting with the care of a reasonably prudent per-
sonunder the applicable facts and circumstances. Jurisdictions consist-
ently require that corporate representatives disclose or avoid conflicts
of interest, such that M&A decisions are made in good faith in the best
interests of the corporate enterprise, and not in the personal interests
of any individual director or officer.

Another commonality across jurisdictions concerns the impact of
a stockholder vote. After a board has approved an M&A transaction,
separate approval by the stockholders is often required before the
transaction can close. In most jurisdictions, where the stockholder vote
is made on a fully informed basis, subsequent claims challenging the
deal or the directors’ conduct in connection with the deal typically will
be barred. This may be under a theory that the stockholder vote ‘rati-
fied’ the board’s decision, that the vote ‘cleansed’ the transaction of any
fiduciary duty issues or that stockholders are ‘estopped’ from challeng-
ing a transaction approved by a majority of investors.
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One final recurring theme is that nearly every jurisdiction applies
additional scrutiny with respect to responsive or defensive measures
taken by a board in response to unsolicited takeover proposals. Some
jurisdictions impose heightened judicial scrutiny on such measures,
while others require separate stockholder or regulatory approval. But in
all cases, jurisdictions recognise the increased risks and potential con-
flicts when a board acts in response to an unsolicited offer.

Notable differences in M&A litigation across jurisdictions

There also are a number of stark differences in M&A litigation across
jurisdictions. For example, outside of the United States, few jurisdic-
tions allow individual stockholders to pursue broad class or collective
actions on behalf of all similarly situated investors, and, in particular,
few jurisdictions permit class actions that require investors to affirma-
tively ‘opt-out’ to avoid being bound by a judgment. Jurisdictions also
vary significantly on the extent to which they permit individual inves-
tors to pursue ‘derivative’ actions to recover damages incurred by the
corporation (some allow broad derivative rights, some do not recognise
the procedure at all, and still others provide for minimum ownership
requirements or court approval before an investor will be permitted to
proceed).

Similarly, few jurisdictions permit stockholders to take broad pre-
trial discovery in M&A litigation, although most recognise some form
of a books and records inspection right. The majority of courts also limit
the ability of corporate defendants to resolve M&A litigation through
early dispositive motion practice.

Jurisdictions also follow significantly varying approaches with
respect to whether a corporation may limit liability for directors
involved in M&A transactions through exculpatory by-law or corporate
charter provisions. Some jurisdictions broadly allow such provisions;
others find them void as against public policy; and others permit them
for certain types of claims (eg, claims sounding in ordinary negligence
or claims by outside third parties).

One final notable difference is the extent to which jurisdictions
permit corporations to require stockholders to bring M&A litigation in
particular forums. Certain jurisdictions permit corporations to mandate
that stockholders bring M&A litigation in particular courts or even in
arbitration, while others apply their general jurisdiction and venue rules.

Conclusion

Public company M&A litigation is most common in the United States
and certain other countries discussed in this book. This appears to be
because of class action and discovery mechanisms that permit an indi-
vidual investor to pursue claims on behalf of other similarly situated
investors. Itis important to note, however, that US public company M&A
litigation is currently undergoing significant changes. Certain leading
courts have changed the law to afford greater deference to arms-length
transactions approved by a stockholder vote. These changes appear to
have brought US law more in line with that of other jurisdictions per-
mitting collective actions. Following these decisions, there has been a
slight reduction in the overall number of suits filed, along with changes
to the types of claims being asserted and the venues where cases are
being filed. The ultimate impact of these recent changes remains to be
seen, however, both within and outside the United States.
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1 Identify the main claims shareholders in your jurisdiction
may assert against corporations, officers and directors in
connection with M&A transactions.

Directors owe duties under the Companies Act 2006 (CA 2006) and
also owe fiduciary duties to the company they serve. In respect of an
M&A transaction, the most important duties owed by a director are:
to act in a way that he or she considers, in good faith, would pro-
mote the success of the company for the benefit of the sharehold-
ers as a whole;
not to exercise his or her powers for an improper purpose, such as
issuing new shares in the company for the purpose of reducing the
influence of dissenting shareholders;
to avoid conflicts between his or her own interests and those of the
company, and to declare any interest he or she may have in the pro-
posed transaction;
to exercise independent judgement; and
to exercise reasonable care, skill and diligence.

The most likely claim against a director or officer is that, in pursuing a
transaction, he or she acted in breach of one or more of these duties.

As a general proposition, such duties are owed to the company,
and the cause of action therefore vests in the company and not in any
individual shareholder. Furthermore, individual shareholders are, on
the whole, prevented from disputing any course of conduct by the com-
pany that has been approved by a majority of shareholders.

However, there are certain specific remedies available to individual
shareholders, which are principally a derivative claim by a shareholder
on behalf of a company; an unfair prejudice petition by a shareholder;
and a petition for the company to be wound up on just and equitable
grounds.

These remedies require court action, and there are high hurdles to
overcome to get proceedings for these started in the courts (explained
further in question 2) . For these reasons, claims for these remedies are
not particularly prevalent in the English courts.

In rare cases, a shareholder may also have a direct cause of action
against the directors or officers, or against third parties, on the basis
that a duty that was owed personally to him or her has been breached.
For example, a shareholder who voted on a transaction on the basis of
a company circular that he or she subsequently alleges to have been
misleading may seek a remedy directly from the directors in his or her
own name. A director may also owe a fiduciary duty to a shareholder
depending on the existence of a special factual relationship, for exam-
ple in relation to the disclosure of material facts or an obligation to use
commercial or confidential information to benefit the shareholders.
However, a court will not permit a shareholder to make such a claim
where the loss he or she is seeking to remedy is merely a reflection of
a loss suffered by the company (eg, a diminution in the value of the
shareholder’s shares) - which in practice can be a real stumbling block
for shareholders seeking to bring claims.

Finally, a shareholder in a public company may have a claim
against a director responsible for listing particulars and prospectuses
if the shareholder acquired or contracted to acquire securities to which
they applied, and he or she has suffered loss as a result of any untrue or
misleading statements in the particulars or prospectus, or through any
omission of information otherwise required to be included (section 90,
Financial Services and Markets Act 2000).
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2 For each of the most common claims, what must shareholders
in your jurisdiction show to bring a successful suit?

First, a derivative claim against a director or third party can be pursued
by a shareholder on behalf of a company, if a court gives permission,
where there has been any actual or proposed act or omission involv-
ing negligence, default, breach of duty or breach of trust by a director
of the company. A claimant must obtain permission from the court to
continue a derivative claim, which the court may give at its discretion.
The claimant shareholder must be able to demonstrate that he or she
has a prima facie case. The court must refuse permission if it considers
that a person acting in accordance with the statutory duty to promote
the company’s success would not seek to continue the claim, or if the
act or omission complained of has been authorised or ratified by the
company (and the court may in fact adjourn the proceedings to allow
such ratification to be obtained).

Secondly, a petition alleging unfair prejudice can be brought by a
shareholder where the company’s affairs are being conducted in a man-
ner that is unfairly prejudicial to the interests of some or all of its share-
holders as shareholders; or a current or proposed act or omission would
be unfairly prejudicial to the interests of some or all of its shareholders
as shareholders.

The complaining shareholder must be able to show that unfair
prejudice has in fact been suffered. Unfair prejudice petitions may
be appropriate in many different circumstances, for example where a
shareholder has an expectation to be included in the management of a
company but has been excluded; in the case of excessive remuneration
of the directors, inadequate payment of dividends or loss of confidence
in the management of the company; or, in respect of an M&A trans-
action, if the directors take action to thwart a prospective transaction
that is in the company’s interests. A court will decide on a case-by-case
basis whether a petitioning shareholder has adduced sufficient evi-
dence to establish the relevant unfair prejudice.

On a successful derivative action or unfair prejudice claim, the
court has a wide discretion to impose such remedy as it sees fit. In par-
ticular, it can order a company to refrain from or carry out particular
acts - although it is unlikely that a court would order an M&A transac-
tion to be stopped or to force one to go ahead.

Thirdly, a petition for the company to be wound up on just and equi-
table grounds can be brought by a shareholder. The just and equitable
grounds are not exhaustively defined, but an order will not be made
where another remedy is available to the petitioner: this is a remedy of
last resort and therefore rarely granted.

All breaches of duty (statutory or fiduciary) are capable of ratifica-
tion by an ordinary resolution of the shareholders (over 50 per cent of
votes cast) at a general meeting if there is full disclosure of all material
circumstances, which in practice can nullify any claim centred on that
breach of duty by a minority shareholder who did not support the ratifi-
cation (however, see question 14).

3 Dothetypes of claims that shareholders can bring differ
depending on whether the corporations involved in the M&A
transaction are publicly traded or privately held?

Shareholders in publicly traded and private companies are equally eli-
gible to bring the claims explained in questions 1 and 2. In addition, fur-
ther claims or grounds for claims may arise:

Getting the Deal Through - M&A Litigation 2018
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- inrespect of public companies, by virtue of their regulation by the
Takeover Code and, where their shares are publicly traded, the
UK Listing Rules or the AIM Company Rules and related legisla-
tion that applies to quoted companies such as the Market Abuse
Regulation. For example, Class 1 and related party transactions by
publicly traded companies require shareholder approval; and

- inrespect of private companies, by virtue of any additional obliga-
tions or restrictions imposed under the company’s articles of asso-
ciation or any shareholders’ agreement.

4 Do thetypes of claims that shareholders can bring differ
depending on the form of the transaction?

The basis of any claim is likely to be as explained in questions 1 and
2. However, the formulation of the claim may differ depending on the
form of the transaction complained about. For example, in the case of
a tender offer, the bidder makes an offer to the target’s shareholders
and the shareholders are the selling parties who approve the transac-
tion, whereas, in the case of an acquisition or disposal by a company of
a business or the share capital of a subsidiary, it is the company that is
the party to the relevant transaction and its board of directors makes
the decision to buy or sell.

5 Dothe types of claims differ depending on whether the
transaction involves a negotiated transaction versus a hostile
or unsolicited offer?

In principle, the types of claims available would not differ. However,
similar to question 4, the nature of the transaction may affect the for-
mulation of a claim because acceptance of a hostile offer for a public
company would not, at least when made, be recommended by the
directors of the target company and the offer would be successful only
if a sufficient number of shareholders accepted the offer (however, see
question 1 in relation to a potential claim for misleading statements).
A negotiated transaction would normally require only the approval of
the board of directors of the selling company (in the case of an asset or
subsidiary sale or purchase, if shareholder approval is not required by
the UK Listing Rules, or any shareholders’ agreement or the company’s
articles of association).

6 Do thetypes of claims differ depending on whether the loss is
suffered by the corporation or by the shareholder?

This is a critical issue in English law where a shareholder tries to com-
mence a personal claim against a director or a third party. As explained
in question 1, he or she will be precluded from making such a claim if
the loss he or she is looking to recover is merely reflective of loss suf-
fered by the company that it can claim for in its own name (eg, a dimi-
nution in the value of his or her shareholding). Such circumstances,
however, are not prima facie a bar to a shareholder commencing a
derivative claim, unfair prejudice petition or petition for winding up.

7 Where aloss is suffered directly by individual shareholders in
connection with M&A transactions, may they pursue claims
on behalf of other similarly situated shareholders?

Collective action by shareholders is possible under English law. First,
a shareholder is able to bring or continue a claim as a representative
for one or more other persons with the same interest in that claim.
Secondly, a court may consolidate claims by multiple claimants
together, using its case management powers, or claims can be brought
jointly. Thirdly, a court may make a group litigation order whereby
multiple claims giving rise to the same issues are grouped together and
managed according to specialist procedural rules.

Any new claimant must actively ‘opt-in’ to benefit from the collec-
tive action being brought.

On a successful collective action according to any of the three
methods above, judgment will be binding on all claimants involved.

8 Where aloss is suffered by the corporation in connection
with an M&A transaction, can shareholders bring derivative
litigation on behalf or in the name of the corporation?

As explained in questions 1 and 2, a shareholder can bring a derivative
action on behalf of a company in limited circumstances.

www.gettingthedealthrough.com

9 What are the bases for a court to award injunctive or other
interim relief to prevent the closing of an M&A transaction?
May courts in your jurisdiction enjoin M&A transactions or
modify deal terms?

It would be open to a shareholder to seek (final) injunctive or interim
relief to prevent a transaction closing, and the courts have a wide dis-
cretion to make appropriate orders if:
in the case of an interim injunction:
there is a serious issue to be tried; and
the balance of convenience requires that an order be made,
namely that damages would not be an adequate remedy if the
claimant were to succeed at trial, a cross-undertaking in dam-
ages would adequately protect the respondent from any relief
subsequently judged to have been wrongly granted and any
other factors relevant to the balance of convenience justify the
making of the order sought; and
in the case of a final injunction at the conclusion of a trial:
where a claimant has established a legal or equitable right and
the court considers it just to exercise its discretion to make
such an order.

The same tests apply whether the injunction sought is prohibitory or
mandatory, although historically the courts are more reluctant to grant
the latter.

As explained in questions 1 and 2, a court also has a wide discre-
tion to grant an appropriate remedy on a successful derivative claim or
unfair prejudice petition. However, a court is unlikely to make an order
preventing a transaction from closing, and is further unlikely to modify
or redraft the terms of a proposed transaction.

10 May defendants seek early dismissal of a shareholder
complaint prior to disclosure or discovery?

If a shareholder complains by making a derivative claim, he or she must
seek the permission of the court to continue that claim (explained fur-
ther in question 2).

Furthermore, a defendant or respondent to a derivative claim,
unfair prejudice petition or petition for winding up could apply for its
early dismissal by:

- applying for summary judgment on the claim where, on the basis of
either a relevant point of law or the evidence adduced, the claim-
ant has no real prospect of succeeding in his or her claim, and there
is no other compelling reason why the claim should wait to be dis-
posed of at trial; or
applying for a strike out of the claimant’s statement of case where:
- itdiscloses no reasonable ground for being brought;

it is an abuse of the court’s process;

it is otherwise likely to obstruct the just disposal of proceed-
ings; or

there has been a failure to comply with a procedural rule.

11 Canshareholders bring claims against third-party advisers
that assist in M&A transactions?

A shareholder may be able to bring a claim against a third-party deal

adviser if he or she can establish that he or she was owed:
a duty of care by that third party not to be negligent because the
damage he or she has suffered was foreseeable, there was sufficient
proximity between him or her and the adviser, and itis fair, just and
reasonable in the circumstances for a duty of care to be imposed; or
a duty of care by that third party not to make negligent misstate-
ments where the adviser assumed a responsibility towards the
shareholder.

In practice, it may be difficult to establish that a third-party deal adviser
did owe a shareholder a relevant duty of care: the tests to be satisfied are
restrictive. In addition, such an adviser usually contracts directly with
the company, and in such circumstances the courts have rarely found
that a collateral duty is owed in favour of a shareholder. Furthermore, if
the company has a readily available remedy against the adviser for all
of the loss suffered as a result of the wrongdoing, then the sharehold-
er’s personal claim will be barred under the principle of reflective loss.
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12 Canshareholders in one of the parties bring claims against
the counterparties to M&A transactions?

In principle, a shareholder could bring a derivative claim or an unfair
prejudice petition against a director and a third party (eg, a coun-
terparty to an M&A transaction) who participated in the director’s
wrongdoing where the claim arises out of the director’s breach or the
shareholder obtains the court’s permission. On either cause of action,
the court could order relief against a third party.

If the shareholder was seeking recovery of loss from a third party
unconnected with any wrongdoing by a director, he or she may have a
personal claim against the party concerned if he or she could establish
that he or she was owed an independent duty by that party, and the loss
he or she is seeking to recover is not merely reflective of the company’s
loss (as explained further in questions 1, 6 and 11).

13 What impact do the corporation’s constituting documents
have on the extent board members or executives can be held
liable in connection with M&A transactions?

Directors have a duty to comply with a company’s constitutional docu-
ments, which may impose more rigorous standards than those in the
CA2006.

English law does not allow a director’s duties or liabilities to be
diluted or limited by the company’s articles of association.

14 Are there any statutory or regulatory provisions in your
jurisdiction that limit shareholders’ ability to bring claims
against directors and officers in connection with M&A
transactions?

A derivative claim may not be brought where the act or omission has
been authorised or ratified by the company. In respect of such authori-
sation or ratification, the vote of the director whose actions are being
challenged or of any connected person must be disregarded.

An act or omission complained of cannot be authorised or rati-
fied if it can be regarded as a ‘fraud upon the minority’, for example
where the complaining shareholder has no other remedy and the direc-
tors have used their power to benefit themselves at the expense of the
company, or where the relevant action involves an attempt by majority
shareholders to expropriate shares held by the minority.

Authorisation or ratification does not preclude an unfair prejudice
petition.

A court also has the power to relieve a director of liability entirely
or in part in any proceedings for negligence, default, breach of trust
or duty if it appears that he or she acted honestly and reasonably and,
having regard to all of the circumstances, he or she ought fairly to be
excused under section 1157(1) CA 2006. If a director suspects that a
claim may be made against him or her, he or she can apply for preemp-
tive relief. Relief'is likely to be granted only in limited circumstances,
such as where a director has acted honestly and on legal advice and had
no alternative course of action.

15 Are there common law rules that impair shareholders’ ability
to bring claims against board members or executives in
connection with M&A transactions?

The CA 2006 requires that a director, in carrying out and complying
with his or her duties, exercises the care, skill and diligence of a reason-
ably diligent person. The director must satisfy an objective test: that
he or she has acted with the general knowledge, skill and experience
that can reasonably be expected of a person carrying out the functions
carried out by that director. He or she must also satisfy a subjective test:
that he or she has acted with the general knowledge, skill and experi-
ence that he or she actually has.

The duties imposed on directors allow, prima facie, for the scrutiny
of directors’ conduct by the courts. For example, an allegation that a
director has acted in breach of his or her duty to promote the success
of the company for the benefit of its shareholders as a whole ostensibly
requires the courts to examine the reasoning of the director, and the
factors that he or she took into account in managing the company, and
in taking decisions and acting in the way he or she did.

The intention behind the legislation is to impose a high standard
on directors. However, a court is likely to be slow to second guess a
director’s good faith discretionary decision.
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Note also our comments in question 14 regarding the court’s ability
to relieve a director of liability.

16 What is the standard for determining whether a board
member or executive may be held liable to shareholders in
connection with an M&A transaction?

See question 15.

17 Does the standard vary depending on the type of transaction
atissue?

No.

18 Does the standard vary depending on the type of
consideration being paid to the seller’s shareholders?

No.

19 Does the standard vary if one or more directors or officers
have potential conflicts of interest in connection with an
M&A transaction?

The standard of care owed by a director does not vary depending on
whether he or she has a potential conflict of interest in connection with
an M&A transaction.

However, a director has a duty to notify the other directors of any
interest he or she may have in a proposed transaction or arrangement
with the company, and (save to the extent authorised by shareholders
or, where permitted, the other directors) to avoid an actual or potential
conflict as regards matters other than a proposed transaction where in
either case the situation can reasonably be regarded as likely to give
rise to a conflict of interest. In addition, the company’s articles of asso-
ciation will often contain provisions regulating the situation and, in
most cases where a director has any material conflict in relation to a
proposed transaction, he or she will either as a matter of law or best
practice recuse him or herself from any board decisions regarding the
matter.

20 Does the standard vary if a controlling shareholder is a party
to the transaction or is receiving consideration in connection
with the transaction that is not shared ratably with all
shareholders?

As explained in question 19, the applicable standard of care does not
vary.

Where the company is involved in the transaction, its directors will
have a duty to ensure that the transaction is in the interests of the com-
pany as a whole and not just that of the controlling shareholder.

21 Does your jurisdiction impose legal restrictions on a
company’s ability to indemnify, or advance the legal fees of,
its officers and directors named as defendants?

The CA 2006 prohibits a company from indemnifying or exempting a
director of the company, or of an associated company, from any liabil-
ity in connection with any negligence, default, breach of duty or breach
of trust by him or her in relation to the company.

However, there is a specific exception that, subject to certain
requirements, allows a company to indemnify directors in respect of
liabilities arising from proceedings brought by third parties (eg, class
actions or actions brought by shareholders following M&A or share
issues). In addition, companies may purchase directors’ and officers’
insurance to protect directors from loss resulting from claims made
against them in relation to the discharge of their duties as directors,
and the constitution of a UK company will often expressly permit the
purchase of such insurance (on which, see question 24).

22 Canshareholders challenge particular clauses or terms in
M&A transaction documents?

A shareholder has no personal right to challenge the terms of an
M&A transaction.

However, as explained in question 1, a director has a duty, inter
alia, to act in the best interests of the company. If the particular M&A
term is damaging to a company’s interests, a shareholder may be able
toraise an argument that in agreeing to it the director has breached this
duty. However, the CA 2006 makes it clear that the decision as to what

Getting the Deal Through - M&A Litigation 2018
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will promote the success of the company, and what constitutes such
success, is one for a director’s good faith judgment. As such, unless a
director’s good faith can be impugned, a court is unlikely to determine
that a decision has not been properly made.

23 What impact does a shareholder vote have on M&A litigation
in your jurisdiction?

See question 14.

24 Whatrole does directors’ and officers’ insurance play in
shareholder litigation arising from M&A transactions?

Directors’ and officers’ (D&O) insurance policies typically cover the
directors and officers of the company for claims made directly against
them that are not subject to an indemnity from the company (known as
‘Side A’ cover); and the company itself in respect of any reimbursement
or indemnity paid to the directors and officers arising from a claim
against them (known as ‘Side B’ cover).

Whether directors and officers are able to rely on an indemnity
from their company in particular circumstances will depend on the
nature of the claim. As a result, Side A claims will typically be claims
made against directors by the company itself or by shareholders,
whereas Side B claims will typically be claims made by third parties.

In addition, D&O insurance policies usually provide cover in
respect of directors’ defence costs, so that the costs of defending a Side
A or Side B claim that are reasonably incurred will typically be covered,
subject to approval by insurers. If there is an open question as to cover
under the policy, insurers may approve defence costs incurred subject
to a reservation of rights.

Therefore, D&O insurance provides an important protection
in respect of shareholder and derivative claims both for individual
directors and officers (in cases where their company cannot indem-
nify them) or for the company itself (if it is in a position to provide an
indemnity to the relevant directors or officers). Whether a particular
shareholder claim will attract cover under any given D&O policy will of
course depend on the nature of the claim and the specific terms of the
relevant D&O policy.

25 Who has the burden of proof in an M&A litigation - the
shareholders or the board members and officers? Does the
burden ever shift?

The shareholder bringing the claim has the burden of proof, and the
burden does not shift in the course of proceedings.

26 Are there pre-litigation tools that enable shareholders to
investigate potential claims against board members or
executives?

A shareholder has limited rights to access company records or obtain
company information. In particular, a shareholder has no general right
to inspect documentation such as board minutes or general financial
records.

Shareholders have a statutory right to receive copies of various
reports and records that directors have statutory obligations to prepare
or maintain, such as annual accounts and statutory registers. However,
these documents may postdate any act or omission complained of, and
may provide only limited information to assist a shareholder with his
or her complaint.

A shareholder may apply for pre-action disclosure of company
records before commencing a claim if:

he or she and the respondent are likely to be parties to subsequent

proceedings;

the respondent’s duty to give disclosure in any proceedings would

extend to the requested documents; and

the disclosure is desirable to dispose fairly of the proceedings,

assist the resolution of the dispute and save costs. However, this is

not an easy test to meet.

Furthermore, a company may argue that certain documents are privi-
leged, although such claims will only be sustained if the document was
created in connection with actual, threatened or contemplated litiga-
tion with the shareholder. Otherwise, a company has no general right
of legal privilege against its shareholders.
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Update and trends

The significant growth in the litigation funding market in the UK is
having an increasing effect in the shareholder litigation space.

Litigation funding is where a third party agrees to finance the
legal costs of a litigant in return for a fee to be paid out of any pro-
ceeds if the litigation is successful. Litigation funding is legal in the
UK, and there is now even a Code of Conduct of the Association of
Litigation Funders designed to regulate and undoubtedly raise the
profile of litigation funding in the UK. Litigation funding can be an
attractive prospect to litigants without access to significant legal
budgets, those who wish to share the risk of litigation or for com-
mercial reasons.

Litigation funding has been behind a number of shareholder
class actions in recent times, and it has the potential to get M&A
litigation off the ground where it otherwise wouldn’t.

As already mentioned above, there have also been a number of
recent actions where shareholders have taken action collectively.
Such collective action can be facilitated, in part, by the presence of
litigation funding, and there is also an increasing market for bou-
tique law firms who specialise in identifying cases ripe for collective
action. Enormous tactical advantage can be achieved by taking col-
lective action, and it has resulted in some positive settlements for
shareholder litigants in the past few years.

Finally, while the number of shareholder activism campaigns
has remained relatively static in the UK, there is evidence that
shareholders are adopting more US-style tactics to challenge issues
such as remuneration and corporate governance. Such action is not
necessarily litigious, but shareholder claims may be used if traction
is not being gained by other methods.

Finally, a shareholder may be able to rely on a right to copies of
documents or other information contained in a shareholders’ agree-
ment or the articles of association. Conversely, the articles of associa-
tion or any shareholders’ agreement may place additional restrictions
on a shareholder’s access to information.

27 Are there jurisdictional or other rules limiting where
shareholders can bring M&A litigation?

A company’s articles of association can contain an enforceable choice
of jurisdiction clause, which may dictate where any proceedings by a
shareholder against the company or a director can be brought.

Otherwise, the appropriate forum would ordinarily be the com-
pany’s place of incorporation.

28 Does your jurisdiction permit expedited proceedings and
discovery in M&A litigation? What are the most common
discovery issues that arise?

A court is able to expedite proceedings using its general case manage-
ment powers, but this is a matter of judicial discretion and requires
grounds of genuine urgency.

Generally, parties to English proceedings are obliged to give disclo-
sure. This is usually on the basis of what is called standard disclosure,
comprising a reasonable search for and production of documents that:

are within that party’s control and on which he or she relies;

adversely affect or support his or her or another party’s case; or
+ he or he is otherwise required to disclose under the English civil
procedure rules.

Parties are not obliged to disclose documents that are legally privileged:
see question 26 in relation to the assertion of privilege by a company
against a shareholder. Issues can also arise where a party alleges that
a document is not disclosable because it is not within his or her con-
trol, or does not fall within the test for standard disclosure (or which-
ever other test is ordered to apply), either of which may be contentious
areas in an M&A dispute if a shareholder is seeking documents that
arguably belong to a counterparty. Disclosure can be ordered against a
non-party if the documents sought are likely either to support the case
of the applicant or adversely affect the case of one of the other parties
to the proceedings, and such disclosure is necessary to dispose fairly of
the claim or to save costs, which may prove useful to a shareholder in
relation to a dispute over an M&A transaction.

If a party considers that inadequate disclosure has been given by
another party, he or she can apply to the court for an order for specific
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disclosure requiring either the disclosure of particular documents that
are currently absent, or that the party conduct specific searches for fur-
ther documents that he or she is then obliged to disclose. If a party is
still dissatisfied with the disclosure given, he or she has the following
options:
-+ anapplication for contempt against the party giving disclosure, on
the basis that the disclosure statement confirming the adequacy of
disclosure given was falsely signed; or
an application for disclosure of specific documents on an ‘unless’
basis: ie, unless the disclosure is made, that party will be sanc-
tioned, for example by having all or part of his or her claim struck
out.

29 How are damages calculated in M&A litigation in your
jurisdiction?

The calculation of damages depends on the nature of the claim, the

alleged wrongdoing and the particular remedy that was sought at the

outset.

The court has a wide discretion to order an appropriate remedy in
respect of a successful derivative claim. The court could order a pay-
ment to the company in compensation for any loss suffered, an account
of profits or an appropriate order against a third party joined to the
proceedings.

In relation to an unfair prejudice petition, the court has a similarly
wide discretion, but its purpose in granting relief is specifically to rem-
edy the unfair prejudice suffered by the shareholder. This is a very wide
discretion, and could result in, for example, an order for the purchase
of the minority shareholder’s shares by the majority at a fair value or
price to be determined by the court or otherwise, (rarely) an order for
the purchase of the majority’s shares by the minority, an order for an
inquiry for the benefit of the company, an order to authorise the bring-
ing of civil proceedings on behalf of the company or an order to regu-
late the company’s affairs in the future.

30 What are the special issues in your jurisdiction with respect to
settling shareholder M&A litigation?

There are no special issues.

31 Can third parties bring litigation to break up or stop agreed
M&A transactions prior to closing?

Third parties are unlikely to have any direct causes of action in respect
of an M&A transaction, but they may seek to intervene, for example,
on the basis that the transaction is in breach of competition law, or that
the board is acting improperly or not in the shareholders’ best interests.

Such third parties might seek to buy shares in the company con-
cerned in order to advance such arguments as a shareholder.

32 Can third parties in your jurisdiction use litigation to force or
pressure corporations to enter into M&A transactions?

No.

33 What are the duties and responsibilities of directors in your
jurisdiction when the corporation receives an unsolicited or
unwanted proposal to enter into an M&A transaction?

Where an M&A transaction involves the acquisition of assets from the
company concerned, the directors of the company will need to deter-
mine whether entry into the transaction is in the company’s interests
and that there is no statutory or other legal requirement for the direc-
tors to involve shareholders in the decision (unless the company is party
to an agreement that requires this or the transaction otherwise requires
shareholder approval, for example under the UK Listing Rules).

Where the proposed M&A transaction is the acquisition of the
company’s existing share capital (which would normally be affected
by an offer to the company’s shareholders in the case of most private
companies), the directors of the company will normally not have any
specific involvement in the transaction unless the company is subject
to the UK City Code on Takeovers and Mergers (Code) or the com-
pany has a significant number of shareholders. The rules and general
principles of the Code regulate the conduct of UK public takeovers, as
well as certain takeovers where there is a shared jurisdiction between
the UK and other EEA countries, and is administered by the Panel on
Takeovers and Mergers. Under the Code, the directors of a target com-
pany must, inter alia:
+  provide shareholders with their opinion on the offer and their rea-

sons for forming their opinion;

obtain competent independent advice as to whether the financial

terms of the offer are fair and reasonable; and

make known the substance of that advice to the shareholders.

34 Shareholders aside, what are the most common types of
claims asserted by and against counterparties to an M&A
transaction?

Litigation between counterparties to an M&A transaction may involve
warranty claims and, in rare cases, misrepresentation claims. Where
there are earn-out entitlements following an M&A transaction, litiga-
tion can ensue if the entitlements are disputed.

35 How does litigation between the parties to an M&A
transaction differ from litigation brought by shareholders?

Litigation between counterparties does not tend to involve issues
concerning the correct claimants and defendant, which is a common
feature of shareholder litigation. In addition, the issue of reflective
loss (explained further in questions 1, 6 and 11) does not arise between
counterparties.
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