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the arrival of the 2019 novel coronavirus
disease (COVID-19) pandemic, disruption is
truly the “new normal”.

Ultimately, what ¢
differenceis the abil
response to opportu
ever-increasina nun
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2008, three linked trends are changing how
businesses are organised, with significant
implications when storm clouds roll in:
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Matter and Climate Action movements.

In such a complex landscape, it is important
to avoid the temptation to focus on a

nt in another way. While
have different effects
sses, typical downturns
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that help or hinder businesses; whether
new trade policies will disrupt their
supply chain or sales channels; whether
government intervention could shape

may be by disposing of assets to raise capital
or acquiring assets in a favourable market.
In either case, it will be critical to success or
failure for the legal team to ensure that, in



Throughout all of this it is important not to
lose sight of the impact of change on all the
different factors. For example, no analysis of

S e ——

from fulfilling its obligations under the
contract because of circumstances outside
of their control (see feature article “COVID-19
disputes: good faith to the rescue?”, www.
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the unpredictable”, www.practicallaw.
com/w-019-2821 and “Terminating for breach
of contract: look before you leap”, www.
practicallaw.com/w-016-9676). Businesses

However, the way i
with Brexit and th
goes beyond force

to look at the situat
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particularly under a force majeure
provision, can be aligned with insurance
cover.
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the business has done
.is better to simply note
and try to agree to sit
1 to talk when the dust
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business liable to its customers for failures
to perform contracts with them, even
though the cause of those breaches was
the insolvency of a supplier.



T

meaning that if access to some of those
sources is interrupted the overall value of all of
the data, individually and when combined, may
be significantly diminished (see feature article

tadepends fundamentally
ch it is held, it is vital to
sis on which it has been
ferred. These processes
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the risks when its physical assets are held in a
warehouse owned by a logistics provider, or by
a supplier or business partner that becomes
insolvent, the same issues are relevant to
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for a business to physically identify its data.

Itisimportant to consider the risk associated
with storing data offsite orin the cloud. If the

potential risks of that provider or partner
running into financial difficulties.

If a provider stores a business’s data in data






example if the busmess W|ll struggle to
meet repayments in the near future under
an existing facility agreement, the short-term
financing options available to it may be a
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issues crystallising, for example, making
voluntary pre-payments, exercising cure
rights or posting more collateral.
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be concerned about the same things or
will approach risk in the same way. This is
true whatever an organisation’s corporate
structure.

should be dlsclosmg to the market A broker
or investment bank will frequently be key to
this, but the legal team should not underplay
its role.
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d|sclosures were |ntroduced followmg the
2008 financial crisis to provide investors with
a better view on the longer-term prospects
and viability of a company’s future (www.
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and investor reaction to recent allegatlons
of modern slavery in Leicester was a good
example of how one source of turbulence
(in this case, COVID-19) led to scrutiny in
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customer engagement to the availability of
capital. If a business responds by building
new long-term strategic relationships or
making new acquisitions or investments,
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these trends mean that it is more important
than ever that legal and policy teams work
successfully together and are effectively
aligned with business strategy and
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While the history of the past 15 years might
prompt boards to increase their focus on
potential systemic risks, the risks of blind
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practice, this means that, if conditions to beable to pay all creditors in the ordinary  wrongful trading.
look tough, the board should be course, the duty to creditors can largely be
proactively briefed on its responsibilities.  ignored in practice. However, if the risks of  To provide practical mitigation against the

insolvency grow, directors need to increase  problems this may cause, shareholders in a
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is approaching, financial distress (see box
“Transactions at an undervalue”). Focusing
on getting the basics right will be key but, for
businesses able to navigate the uncertainties

what it actually wa
“COVID-19 and Mé
signing and comple
com/w-025-6449).
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in popularity of so-called “synthetic” will also give confid
warranty or tax covenant packages business has the s



