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TYPES OF SHAREHOLDERS’ CLAIMS

Main claims

1 | Identify the main claims shareholders in your jurisdiction
may assert against corporations, officers and directors in
connection with M&A transactions.

Under Dutch law, shareholders can bring various types of claims in
connection with M&A transactions.

Litigation by shareholders (in publicly traded companies) often
takes place in inquiry proceedings before the Enterprise Court of the
Amsterdam Court of Appeal. A recent example of such proceedings is the
case of Elliott Advisors v AkzoNobel, initiated in 2017. Inquiry proceed-
ings are often used to protect the interests of minority shareholders.

This type of proceedings entails three steps:

a request for an inquiry into the policies and course of affairs of

the company;

the actual inquiry (in which there is room for disclosure and

discovery); and

an assessment on the basis of an inquiry by the Enterprise Court as

to whether the company has been mismanaged.

If the Enterprise Court rules that the company has been mismanaged, it
can take a number of measures based on the request of the shareholder
(who initiated the proceedings). Inquiry proceedings are based on article
2:345-2:359 Dutch Civil Code (DCC). It is only possible to start inquiry
proceedings against a company, and not against individual officers or
directors. There are also certain requirements (a group of) shareholders
have to meet to qualify as a shareholder eligible to bring this type of
claim. These requirements can be found in article 2:346 (b) and (c) DCC. In
this respect, it must be noted that the shareholders are required to bring
forward their objections to the board of directors and the supervisory
board and provide the company a period to investigate and remedy the
objections raised in order to have a cause of action. Furthermore, inquiry
proceedings can only be brought against companies established under
Dutch law and thus companies with its statutory seat in the Netherlands.
In addition, shareholders can bring unlawful act claims against
companies, officers and directors on the basis of article 6:162 DCC read
in conjunction with the special provision contained in article 2:8 DCC. In
these types of claims, the shareholder will have to argue that the conduct
of the company or the officers or directors constituted a tort against the
claimant. If the district court at which the claim has to be filed rules that
such tortious behaviour did indeed happen, damages can be awarded,
and in very rare cases the M&A transaction itself can be challenged.
Finally, the shareholders can request the court to declare decisions
taken by the board of directors to engage in an M&A transaction null and
void. In addition, a shareholder could claim that management decisions
are subject to annulment. The legal basis for such a claim is article 2:15
DCC. These kinds of actions are possible with regard to companies that

www.lexology.com/gtdt

have been established under Dutch law and thus have their statutory
seat in the Netherlands. A claim can be asserted either before or after
the acts necessary to implement this decision are taken by the board of
directors. The implementing acts in situations concerning M&A transac-
tions include, for example, negotiations with a third party and entering
into an agreement with this third party.

Requirements for successful claims

2 | For each of the most common claims, what must shareholders
in your jurisdiction show to bring a successful suit?

For inquiry proceedings, the shareholders have to meet certain thresh-
olds of equity interests in order to have a cause of action before the
Enterprise Court. The Supreme Court has ruled that a foreign (indi-
rect) shareholder also has the right of inquiry as long as it meets these
thresholds and it is the (economic) beneficiary (Dutch Supreme Court,
Chinese Workers). As applicants, the shareholders will have to make
a sufficiently plausible showing that there are reasonable grounds to
believe that the company in which the shareholders hold shares has
been mismanaged.

The standard for liability of a corporation based on a wrongful
act is set by the standard of due care following from article 6:162
DCC interpreted in light of the requirements set out by the principles
of reasonableness and fairness described in article 2:8 DCC (Dutch
Supreme Court, Tuin Beheer). These principles are dependent on the
circumstances of each case (Dutch Supreme Court, Zwagerman Beheer).

With regard to requests to declare decisions taken by the board
of directors to engage in a type of M&A transaction null and void, such
decision has to be in conflict with the law (article 2:14 DCC). A manage-
ment decision could be subject to annulment on the basis of one of the
following three grounds:

the decision has been taken in violation of the statutory provisions

or rules in the company'’s articles of incorporation that govern the

ways in which decisions have to be taken;

the (method of formation of the) decision is contrary to the princi-

ples of reasonableness and fairness that all corporate bodies need

to take into account in their relationship with each other (article

2:8 DCC); and

the decision was taken in violation of any by-laws of the corporation.

Publicly traded or privately held corporations

3 | Do the types of claims that shareholders can bring differ
depending on whether the corporations involved in the M&A
transaction are publicly traded or privately held?

No. Both publicly traded companies (NVs) and privately held companies
(BVs) are subject to inquiry proceedings based on article 2:346 DCC.
The same applies to the possibility to claim damages on the basis of
the general tort provision of article 6:162 DCC read in conjunction with

© Law Business Research 2019
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article 2:8 DCC. The validity of management decisions is subject to the
same statutory provisions.

Form of transaction

4 | Do the types of claims that shareholders can bring differ
depending on the form of the transaction?

No, the types of claims shareholders can bring do not differ depending
on the form of the transaction. Needless to say, however, the question
of whether a shareholder will be successful in initiating proceedings
towards a corporation, its directors or its officers highly depends on the
circumstances of the case, which will differ depending on the form of
the transaction.

Negotiated or hostile transaction

5 | Do the types of claims differ depending on whether the
transaction involves a negotiated transaction versus a hostile
or unsolicited offer?

No.

Party suffering loss

6 | Do the types of claims differ depending on whether the loss is
suffered by the corporation or by the shareholder?

Yes, the types of claims differ depending on whether the loss is suffered
by the corporation or by the shareholder.

A derivative action, on the basis of which an individual shareholder
claims damages in its own name, instead of a claim by the company, does
not exist under Dutch law. Under Dutch law, it is not considered appro-
priate that both the company and the individual shareholders would
have the possibility to claim the same kind of damages. For damage
suffered by the company, in principle only the company itself is able to
start liability claims against directors or officers and third parties.

Therefore, under Dutch law, shareholders are unable to claim
damages on the sole ground that the value of the shares has depre-
ciated. Derivative losses do not qualify for compensation. Thus, in the
Netherlands there is no such thing as the derivative suit as applied in the
United States, or the action sociale as applied in Germany and France.

Only under specific circumstances is a shareholder able to claim
damages directly from a third party. The Supreme Court held in the
Poot v ABP judgment that a shareholder is able to claim damages from
a third party (including the management of the company in which the
shareholder holds shares) if such person did not act in accordance with
a specific standard of due care to be observed towards the individual
shareholder. In such case, the individual shareholder must prove that
he or she has suffered a personal loss. In addition, the shareholder’s
damage must have become final (eg, the company in which the shares
are held will not take legal action itself) (Dutch Supreme Court, Kip/
Rabo and Kessock/SFT). Only these specific circumstances might give
an individual shareholder the possibility to claim damages from the
third party or director directly.

COLLECTIVE AND DERIVATION LITIGATION

Class or collective actions

7 | Where a loss is suffered directly by individual shareholders
in connection with M&A transactions, may they pursue claims
on behalf of other similarly situated shareholders?

Dutch law provides for a collective action based on article 3:305a DCC.
This article stipulates that a collective action can be instituted by a foun-
dation or association whose statutory goal is to represent the interests

Hogan Lovells International LLP

of groups of injured parties having similar damage claims and having a
similar interest in holding a third party liable for the damage suffered
by such group of injured parties. This means that a shareholder itself
cannot pursue a claim on behalf of similarly situated shareholders.

The collective action can (currently) be used to seek a declaratory
judgment against the third party that the third party acted wrongfully,
so it is not possible to claim damages. Despite the fact that no damages
can be claimed through an action based on article 3:305a DCC, such
collective actions have been employed successfully to obtain declara-
tory judgments in which it is confirmed that one or more defendants
acted wrongfully and are liable to pay damages. Although individual
victims still need to (individually) file follow-on suits to obtain damages
(or enter into a settlement with (former) defendants), they can rely on
the findings of the court that heard the collective action on common
issues such as wrongfulness and the duty of care.

It must be noted that the Dutch Senate approved the legislative
bill introducing the collective damages action in the Netherlands on 19
March 2019. The adopted legislation introduces an option to claim mone-
tary damages in a collective action on an opt-out basis. Consequently,
it lifts the current prohibition on representative organisations claiming
monetary damages in a collective action. The proposed action can
either result in a judgment in which the court will award damages or
in a collective settlement held to be binding by the court. The date on
which the new legislation will enter into force has not been determined
yet. The legislation will apply to harmful events that took place on or
after 15 November 2016.

Derivative litigation

8 | Where a loss is suffered by the corporation in connection
with an M&A transaction, can shareholders bring derivative
litigation on behalf or in the name of the corporation?

No. Derivative actions do not exist under Dutch law.

INTERIM RELIEF AND EARLY DISMISSAL

Injunctive or other interim relief

9 | What are the bases for a court to award injunctive or other
interim relief to prevent the closing of an M&A transaction?
May courts in your jurisdiction enjoin M&A transactions or
modify deal terms?

The Enterprise Court may at any time during the inquiry proceedings
order interim measures upon the request of the applicant. In takeover
situations, these interim measures play an important (often decisive)
role in the outcome of the matter. The Enterprise Court can take (inter
alia) the following measures: suspending executive or supervisory
board members, appointing interim executive or supervisory board
members, and suspending shareholders’ voting rights.

It is worth noting that it is possible in civil proceedings initiated by
the shareholder that the preliminary relief judge of the district court
will only grant interim relief measures for the time the Enterprise Court
has not decided on the question of interim measures. Such interim relief
measures only apply for the time the Enterprise Court has not decided
on the question of interim measures. From then on, to avoid contradic-
tory judgments, the measures granted by the Enterprise Court will take
precedence.

MR&A Litigation 2019
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Early dismissal of shareholder complaint

10 | May defendants seek early dismissal of a shareholder
complaint prior to disclosure or discovery?

Only in inquiry proceedings are there grounds upon which the company
can seek early dismissal of a shareholder’s request to start an inquiry.
The request for an inquiry will not be handled by the Enterprise Court if
the shareholders have not communicated their concerns about the poli-
cies or course of affairs of the company to the board of directors and the
supervisory board in written form (prior to initiating inquiry proceed-
ings). The shareholders have to allow the boards reasonable time to
respond and to take measures themselves before initiating inquiry
proceedings.

ADVISERS AND COUNTERPARTIES

Claims against third-party advisers

11 | Can shareholders bring claims against third-party advisers
that assist in M&A transactions?

Shareholders can indeed bring claims against third-party advisers that
assist in M&A transactions on the basis of the general tort provision of
article 6:162 DCC.

Claims against counterparties

12 | Can shareholders in one of the parties bring claims against
the counterparties to M&A transactions?

A shareholder can bring a claim against the counterparty to an M&A
transaction. To do so, it will have to demonstrate that the counterparty
to the M&A transaction has breached the standard of due care when
concluding the contract or the transaction. An example of such a breach
by a counterparty to an M&A transaction is continuing to conclude and
execute the transaction agreement while knowing that approval from
the shareholders’ meeting was required but not given (Dutch Supreme
Court, Bibolinij). Such action could result in the annulment of the
transaction.

LIMITATIONS ON CLAIMS

Limitations of liability in corporation’s constitution documents

13 | What impact do the corporation’s constituting documents
have on the extent board members or executives can be held
liable in connection with M&A transactions?

A director can be discharged by the shareholders from internal liability
against the company during the adoption and approval of the annual
accounts (articles 2:101 and 2:210 DCC). Such discharge has to be
adopted in a shareholders’ resolution, and is limited to the information
presented in the annual accounts or otherwise provided to the share-
holders prior to the discharge. The company can also indemnify its
director or officers, although such indemnification is not unlimited (see
question 21).

To some extent, the company can indemnify the director against
external liability (ie, claims of third parties). Such indemnity could be
included in the articles of association or the management or employ-
ment contract concluded with the director. Along the same line as
regards internal liability, indemnity for external liability may not apply in
the event the director’s liability is based on intent or deliberate reckless-
ness, or if serious blame can be attributed to the director.

www.lexology.com/gtdt
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Statutory or regulatory limitations on claims

14 | Are there any statutory or regulatory provisions in your
jurisdiction that limit shareholders' ability to bring claims
against directors and officers in connection with M&A
transactions?

There are no statutory or regulatory provisions under Dutch law that
expressly limit the ability of shareholders to bring claims against direc-
tors and officers in connection with M&A transactions. Shareholders
have to rely on the general tort provision of article 6:162 DCC to bring
their claims. As explained in question 6, the ability of shareholders to
bring claims against directors and officers of a company in connection
with M&A transactions is limited, because Dutch law does not facilitate
derivative actions.

Common law limitations on claims

15 | Are there common law rules that impair shareholders’ ability
to bring claims against board members or executives in
connection with M&A transactions?

The Netherlands is a civil law jurisdiction, and it has no common law
rules. However, in line with the business judgement rule, the discre-
tionary power of board members is to some extent safeguarded owing
to the fact that the Supreme Court has ruled that the board of direc-
tors, or directors individually, can be held liable in cases where they
are to blame for serious instances of mismanagement (Dutch Supreme
Court, Willemsen/NOM). As a result, the threshold for liability of
board members is higher than it is in other cases of liability, and this
offers board members the opportunity to take commercial risks to
some extent.

In cases where the conduct of board members or supervisory
board members is challenged in inquiry proceedings or proceedings
based on article 2:15 DCC, the Dutch Corporate Governance Code and
the principles of reasonableness and fairness play a role.

STANDARD OF LIABILITY

General standard

16 | What is the standard for determining whether a board
member or executive may be held liable to shareholders in
connection with an M&A transaction?

Under Dutch law, shareholders are unable to claim damages against a
director on the sole ground that the value of the shares has depreci-
ated. These damages are considered to be derivative losses, which do
not qualify for compensation (see question 6). Thus, in the Netherlands
there is no such thing as the ‘derivative suit’ as applied in the United
States or the action sociale as applied in Germany and France. For
a shareholder to successfully bring an action against a director, it is
required that a specific rule to be observed towards such shareholder
has been breached.

Individual shareholders can initiate a claim against one or more
directors or officers arising from a wrongful act (article 6:162 DCC). The
Supreme Court has ruled that the board of directors, or directors indi-
vidually, can be held liable in cases where they can be blamed for serious
instances of mismanagement (Dutch Supreme Court, Willemsen/NOM).
The requirement of a serious imputable act also applies in relation to
the 'internal liability’ of directors against the company itself (article 2:9
DCC). A claim initiated by an individual shareholder is regarded as the
‘external liability’ of the directors. The standards of reasonableness and
fairness as stipulated in article 2:8 DCC imply that the high threshold
of internal liability (ie, the requirement of a serious imputable act) also
applies to a claim from an individual shareholder against a director.
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In the event it is established that the director has breached a
specific rule protecting the shareholder (eg, a rule incorporated in the
articles of association), this results - in principle - in the liability of the
director against the shareholder.

By establishing a high threshold of directors’ liability, the compa-
ny’s interest is served as it prevents directors from being too defensive
in their decision-making.

Type of transaction

17 | Does the standard vary depending on the type of transaction
at issue?

No, the standard does not vary depending on the type of transaction
at issue, except for the fact that, as explained in question 6, there will
always be regard for the specific circumstances of the case.

Type of consideration

18 | Does the standard vary depending on the type of
consideration being paid to the seller’s shareholders?

No, the standard does not vary depending on the type of consideration
at issue, except for the fact that, as explained in question 6, there will
always be regard for the specific circumstances of the case.

Potential conflicts of interest

19 | Does the standard vary if one or more directors or officers
have potential conflicts of interest in connection with an M&A
transaction?

No, the standard does not vary in cases where the directors have a
(potential) conflict of interest. It should be noted, however, that articles
2:129(6) and 2:239(6) DCC stipulate that a director shall not participate
in the deliberation and adoption of resolutions if he or she has a direct
or indirect personal interest that is in conflict with the interests of the
company. Should the director - in disregard of these statutory provi-
sions - participate in the adoption of a resolution, such resolution is
subject to annulment (article 15(1)(a) DCC). However, the annulment
does not affect the authority of the directors to represent the company,
unless the third party was aware of the conflict of interest. The direc-
tors can be held liable by the shareholders in cases of breaching the
decision-making rule on conflicts of interest on the basis of article 6:162
DCC (wrongful act).

Furthermore, the existence of a potential conflict of interest and the
failure of a director or officer to address this in a correct way is a viola-
tion of the Corporate Governance Code (article 2:391(5) DCC).

Controlling shareholders

20 | Does the standard vary if a controlling shareholder is a party
to the transaction or is receiving consideration in connection
with the transaction that is not shared rateably with all
shareholders?

The standard does not vary if one or more directors or officers have
potential conflicts of interest in relation to the receipt of any considera-
tion in connection with an M&A transaction. It should be noted that the
directors shall be guided in the performance of their duties by the best
interests of the company and the undertaking connected with it (articles
2:129(5) and 2:239(5) DCC).

Hogan Lovells International LLP

INDEMNITIES

Legal restrictions on indemnities

21 | Does your jurisdiction impose legal restrictions on a
company'’s ability to indemnify, or advance the legal fees of,
its officers and directors named as defendants?

It is considered to be unacceptable for the company to indemnify the
director for any internal liability against the company due to serious
mismanagement. This would be in contradiction of article 2:9 DCC as
the statutory basis of internal liability against the company. This provi-
sion is of a mandatory nature (article 2:25 DCC). However, the director
can be discharged by the shareholders from internal liability against
the company during the adoption and approval of the annual accounts
(articles 2:101 and 2:210 DCC). Such discharge is limited to the infor-
mation presented in the annual accounts or otherwise provided to the
shareholders prior to the discharge.

The company can indemnify the director against external liability
(ie, claims of third parties). Such indemnity could be included in the
articles of association or the management or employment contract
concluded with the director. Along the same lines as regards internal
liability, indemnity for external liability may not apply in the event the
director’s liability is based on intent or deliberate recklessness, or if
serious blame can be attributed to the director.

M&A CLAUSES AND TERMS

Challenges to particular terms

22 | Can shareholders challenge particular clauses or terms in
MR&A transaction documents?

No, shareholders cannot challenge particular clauses or terms in M&A
transaction documents.

PRE-LITIGATION TOOLS AND PROCEDURE IN M&A LITIGATION

Shareholder vote

23 | What impact does a shareholder vote have on M&A litigation
in your jurisdiction?

In inquiry proceedings, the Enterprise Court determines whether the
company has been mismanaged. The Enterprise Court also assesses
the conduct of the shareholders’ meeting. In the event that the share-
holders (collectively) refuse to vote in favour of a plan in the interest of
the company and its continued existence, this may cause the Enterprise
Court to decide that the company has been mismanaged.

In relation to publicly traded companies, some resolutions of the
board of directors require approval at the general shareholders’ meeting
when they relate to an important change in the identity or character of
the company or the undertaking (article 2:107a DCC). For example, such
approval is required in the event of a transfer of the undertaking or
virtually the entire undertaking to a third party, or the acquisition or
divestment by it or a subsidiary of a participating interest in the capital
of a company having a value of at least one-third of the amount of its
assets. It could be argued by a defendant that the shareholders in hind-
sight cannot dispute a decision of the board in connection with an M&A
transaction if such decision has been approved by the shareholders.

MR&A Litigation 2019
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Insurance

24 | What role does directors’ and officers’ insurance play in
shareholder litigation arising from M&A transactions?

There is an increasing role for directors’ and officers’ (D&O) insurance.
Such D&O insurance can be taken out in relation to both internal liability
(against the company) and external liability (eg, against third parties).
Possible damages and legal fees can be covered by D&O insurance.
Generally, there are different degrees in coverage, such as coverage
for personal liability of the director, corporate reimbursement covering
indemnities provided by the company and corporate entity coverage,
which also protects the company from direct claims.

Burden of proof

25 | Who has the burden of proof in an M&A litigation - the
shareholders or the board members and officers? Does the
burden ever shift?

Pursuant to Dutch procedural law, in principle, the burden of proof is on
the party relying on the legal consequences of certain facts (article 150
Dutch Code of Civil Procedures (DCCP)). An exception to this general
principle may apply in cases where the requirement of such proof would
be contrary to the standards of reasonableness and fairness (eg, in the
event of an unreasonably difficult case caused by the other party).

As a result of this general rule, the burden of proof is often on the
shareholders claiming damages from directors or officers on the basis
of a wrongful act (article 6:162 DCC). To substantiate their claim, share-
holders will have to furnish the facts. If such facts have been contested
(with reasons) by the defendants, a claiming shareholder will have the
burden of proof as regards the facts that result in the wrongful act.
After the submission of evidence by the shareholder, the defendants are
allowed to submit counter-evidence.

A 'reversal rule’ may mitigate the burden of proof in liability cases.
The reversal rule does not result in a shift of the burden of proof.
Instead, the causal link between the act and the damage is presumed if
the damage results from a breach of a specific rule (eg, in the articles of
association) serving the purpose to prevent the occurrence of specific
harm to the shareholders, and if the violation of this rule increased the
materialisation of the risk the rule envisions to prevent. If so, the direc-
tors as defendants have the right to submit counter-evidence in relation
to the causal link between the act and the damage.

Inquiry proceedings have their own specific investigative provi-
sions. The inquiry into the management of the company is conducted
by experts appointed by the Enterprise Court (article 2:351 DCC). The
outcome of the inquiry is an investigative report (2:353 DCC). The deci-
sion of the Enterprise Court on whether there has been mismanagement
is based on this investigative report.

Pre-litigation tools

26 | Are there pre-litigation tools that enable shareholders to
investigate potential claims against board members or
executives?

Under Dutch law, there are various pre-litigation tools that can be used
to investigate potential claims. There are no pre-litigation tools specifi-
cally available for M&A litigation only.

There is one exception. Shareholders are entitled to request infor-
mation from the board of directors and the supervisory board. The
board of directors and the supervisory board are obliged to provide
such information, unless there are compelling reasons not to comply
with such request (articles 107(2) and 217(2) DCC). The entitlement of
shareholders to information from the company also gives rise to inquiry
proceedings before the Enterprise Court (Enterprise Court, Fortuna).

www.lexology.com/gtdt
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The following pre-litigation tools apply to various disputes,
including M&A litigation. Pursuant to article 843a DCCP, a party has a
right to request documents when the following criteria are met:

the party making the request has a legitimate interest;

the party making the request has specified the relevant

documents; and

the documents relate to a legal relationship to which the requesting

party or its legal predecessor was a party.

Such a request can be made by submitting a motion during the proceed-
ings or in separate preliminary relief proceedings, and will be assessed
by the court. Prior to proceedings, it is possible to order a provisional
examination of witnesses or a preliminary expert opinion, or to seize
evidence. However, when evidence is seized, this does not automati-
cally give the attaching party the right of inspection. Subsequently, a
request on the basis of article 843a DCCP will have to be made.

Forum

27 | Are there jurisdictional or other rules limiting where
shareholders can bring M&A litigation?

Unless otherwise provided by the articles of association or share-
holders’ agreements, there are no specific rules limiting the jurisdiction.
It should be noted that the general rule is that the court where the
defendant is domiciled has jurisdiction.

Expedited proceedings and discovery

28 | Does your jurisdiction permit expedited proceedings and
discovery in M&A litigation? What are the most common
discovery issues that arise?

In the Netherlands, it is possible to initiate preliminary relief proceed-
ings. In preliminary relief proceedings, it is possible to obtain a
provisional remedy in urgent matters only. A claimant in preliminary
relief proceedings could request the judge of the competent district
court to order the defendant to comply with a mandatory injunction
or a prohibitory injunction subject to a penalty in cases of non-compli-
ance. Such injunctions provide an alternative to the immediate reliefs
that can be imposed by the Enterprise Court in inquiry proceedings. It
should be noted that a judgment in interim relief proceedings does not
prejudice the consideration of the case in proceedings on the merits
of the case.

The concept of document discovery or disclosure does not exist
under Dutch law. There is, however, the possibility to demand the
production of exhibits as explained in question 26 (article 843a DCCP).

DAMAGES AND SETTLEMENTS

Damages

29 | How are damages calculated in M&A litigation in your
jurisdiction?

Pursuant to article 6:95 DCC, damage must be compensated in the event
of a statutory ground leading to an obligation to compensate financial
loss. Financial loss is further specified in article 6:96 DCC, which states
that financial loss comprises both losses suffered and profits lost.
In addition, reasonable costs to prevent or mitigate damage, reason-
able costs incurred in assessing damage and liability, and reasonable
costs incurred in obtaining extrajudicial payment are considered to be
included in financial damages.

The main principle under Dutch law is that the aggrieved party
should be placed as much as possible in the situation in which it would
have been in the event that the damage had not been caused. From
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this principle, it follows that only damage actually suffered must be
compensated, and that this damage must be fully compensated.

Settlements

30 | What are the special issues in your jurisdiction with respect
to settling shareholder M&A litigation?

One special issue under Dutch law with respect to the settling of M&A
litigation initiated by shareholders is the possibility to have a collec-
tive settlement that can be declared binding for all injured parties
in the same situation by the Court of Appeals of Amsterdam (article
7:907 DCC). In this respect, such collective settlement seems only to
be of use in cases where many shareholders have suffered (similar)
damage. For a settlement to be declared generally binding, a petition
has to be submitted to the Amsterdam Court of Appeal. The Court of
Appeal will have to determine whether the settlement is reasonable.
After the declaration of the Court of Appeal, the injured parties have (at
least) three months to choose to opt out of the collective settlement.
If it chooses to opt out, an injured party is able to initiate proceedings
individually.

THIRD PARTIES

Third parties preventing transactions

31 | Can third parties bring litigation to break up or stop agreed
M&A transactions prior to closing?

Under Dutch law, there are no specific provisions that enable third
parties unrelated to the company to initiate legal proceedings to break
up or stop a potential M&A transaction. However, in the event such M&A
transaction implies a wrongful act against a third party (potentially)
resulting in damages, the third party could try to obtain a provisional
injunction in preliminary relief proceedings. Subsequently, proceedings
on the merits of the case will have to be initiated.

Third parties supporting transactions

32 | Can third parties in your jurisdiction use litigation to force or
pressure corporations to enter into M&A transactions?

Under Dutch law, there are no specific provisions that enable third
parties unrelated to a company to initiate legal proceedings to enter
into an M&A transaction. In addition, the same possibility of initiating
(preliminary relief) proceedings applies as described in question 31.

UNSOLICITED OR UNWANTED PROPOSALS

Directors’ duties

33 | What are the duties and responsibilities of directors in your
jurisdiction when the corporation receives an unsolicited or
unwanted proposal to enter into an M&A transaction?

The board of directors is responsible for determining the strategy of the
company, which is supervised by the supervisory board. This means, in
general, that the board of directors may decide on a proposal to enter
into an M&A transaction without consulting the shareholders. However,
the board of directors has to report (afterwards) its strategy to the
shareholders in relation to an M&A proposal (Enterprise Court, Elliott/
AkzoNobel).

By determining the strategy of the company, the board of directors
shall be guided in the performance of their duties by the best interests
of the company and the undertaking connected with it (articles 2:129(5)
and 2:239(5) DCC). The interest of the company lies most often in the
advancing of the success of the company. Based on the standards of
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reasonableness and fairness that apply to all the parties involved with
the company (article 2:8 DCC), the directors have to prevent the inter-
ests of other interested parties from being disproportionally harmed
owing to pursuing the best interests of the company (Dutch Supreme
Court, Cancun).

According to the Enterprise Court in the Elliott/ AkzoNobel decision,
directors are generally not obliged to actually enter into negotiations for
the purpose of an M&A transaction. Such obligation to enter into negoti-
ations may exist depending on the circumstances of a specific case. The
board of directors has no obligation to enter into negotiations against
a bidder (in the case of a hostile takeover). The directors of a target
company are obliged, however, to respect the justified interests of a
bidder, and they are not allowed to disproportionally harm the interests
of the bidder by frustrating a (potential) offer (Dutch Supreme Court,
ABN AMRO).

COUNTERPARTIES’ CLAIMS

Common types of claim

34 | Shareholders aside, what are the most common types of
claims asserted by and against counterparties to an M&A
transaction?

The most common types of claims following M&A transactions result
from an alleged breach of the representations and warranties in the
share purchase agreement.

Differences from litigation brought by shareholders

35 | How does litigation between the parties to an M&A
transaction differ from litigation brought by shareholders?

Litigation between the parties to an M&A transaction differs from litiga-

tion brought by shareholders as follows.
The debate in legal proceedings between parties to an M&A trans-
action is focused on the transaction documents and their clauses.
The interpretation and the performance of the contractual provi-
sions will be the main focus of the debate, which often results in
claims on the basis of a breach of contract.
Shareholder litigation is of a very different nature: shareholders
only have the ability to bring claims on the basis of mismanage-
ment of the company (inquiry proceedings) or the tortious conduct
of the board of directors (either collectively or individually). At
the centre of that debate are the actions taken by the corporate
bodies and the consequences of these actions for the company.
Shareholders find themselves in a difficult position particularly as
derivative losses are not eligible for compensation under Dutch
law: such damages may be successfully claimed only in cases
where a specific standard of due care to be observed towards such
shareholder has been breached.

UPDATE AND TRENDS

Key developments

36 | What are the most current trends and developments in M&A
litigation in your jurisdiction?

Owing to the Poot/ABP-doctrine in principle the shareholder cannot
claim damages from a third party consisting of the depreciation of its
shares if the company itself has a claim. As outlined above, a share-
holder can claim derivative damages if a third party (i) breached a
specific standard of due care towards the individual shareholder and (ii)
if the shareholder’'s damages have become final. Although this doctrine
still applies in all its aspects, a tendency in case law is visible showing
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that the boundaries of this doctrine are being explored. For example,
the Court of Appeal Arnhem-Leeuwarden ruled that two shareholders
breached a specific standard of due care towards another shareholder,
Barinov. In addition, the court of appeal ruled that the damage suffered
by Barinov - the depreciation of the shares’ value - was final as there
was only a theoretical possibility that the liquidation of the company
would result in proceeds for Barinov (Court of Appeal Arnhem-
Leeuwarden, Barinov).

In disputes arising from M&A contracts, the Supreme Court held
that the depreciation of shares is not to be considered derivative
damages - and is therefore not covered by the Poot/ABP-doctrine - if
the share purchase agreement provides that such damage is considered
to be direct damage, for example, on the basis of warranties provided in
the share purchase agreement (Dutch Supreme Court, Licorne Holding).

Another development worth mentioning is that in the Netherlands
legislation has entered into force as per 1 January 2019 regarding the
introduction of the Netherlands Commercial Court (NCC). Following in
the footsteps of some other EU countries, the Netherlands will be the
next country in Europe with a special court for international commercial
disputes, which facilitates legal proceedings in English. For example, the
parties to an M&A transaction could agree on a choice-of-forum clause
for the NCC to have jurisdiction on disputes deriving from the M&A
contracts. Also, claims against directors could be brought before the
NCC upon express agreement by the parties that the proceedings will
be held before the NCC in the English language. The NCC does not hear
cases within the jurisdiction of the Enterprise Court of the Amsterdam
Court of Appeal (eg, inquiry proceedings). The NCC will have its seat
in Amsterdam and will operate at a first instance level (as part of the
District Court) and at the appeal level (as part of the Court of Appeal).
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