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TYPES OF SHAREHOLDERS’ CLAIMS

Main claims

1 | Identify the main claims shareholders in your jurisdiction
may assert against corporations, officers and directors in
connection with M&A transactions.

The main claims that shareholders can bring in connection with M&A

transactions are as follows:
Shareholders are entitled to challenge the resolutions of the
shareholders’ meeting and the board of directors resolving on the
relevant transaction, provided that the resolution is in breach of
the law or by-laws and, as far as a resolution of the shareholders’
meeting is concerned, the shareholders have not voted in favour
(or, under certain limited conditions, independently from their
consent). Under certain circumstances, shareholders are entitled
to challenge resolutions only if they possess a certain amount of
the corporate capital. In the absence of such requirement, share-
holders are entitled only to seek compensation.
With regard to merger transactions, shareholders are entitled to
challenge the merger, by no later than the filing of the deed of
merger with the companies’ register, if the merger causes them
damages. After filing, pursuant to article 2504-bis and 2504-quater
Italian Civil Code (ICC), the merger is effective, and shareholders,
as well as other possibly injured third parties, can only seek
compensation for losses deriving from the merger. In this latter
case, the corporation is directly responsible for the losses suffered
by the shareholders (or by third parties).
Shareholders, individually or on behalf of the company, are entitled
to claim liability of directors, statutory auditors, or both, for viola-
tion of their duties arising from the law or by-laws.

In more general terms, shareholders can also activate control proce-
dures over directors’ acts or omissions that are possibly unlawful as
follows: internally, by referring the same acts or omissions to the statu-
tory auditors; or externally, by referring the same acts or omissions
to the competent state court, which can, inter alia, appoint a judicial
director also having the power to bring liability claims against directors
(article 2409 ICC).

Requirements for successful claims

2 | For each of the most common claims, what must
shareholders in your jurisdiction show to bring a successful
suit?

For each of the claims outlined in question 1, the shareholders shall
demonstrate the following elements.

Challenge to resolutions

Shareholders shall demonstrate that the resolution is invalid (in viola-
tion of the law or by-laws) and, as far as a resolution of the shareholders’
meeting is concerned, that they have not voted in favour. For joint-stock
companies, shareholders shall also demonstrate pursuant to article
2378 ICC that they possess shares representing at least 1/1,000 of the
corporate capital for publicly traded companies, or 5/100 for privately
held companies.

Challenge to mergers
This requires the occurrence (and satisfactory evidence) of one of the
following circumstances:
violation of the ICC rules governing the merger (articles 2501
et seq ICC);
invalidity of a shareholders’ or board of directors’ resolution of one
of the companies involved in the merger (eg, violation of share-
holders’ voting rights; breach of the shareholders’ right to be fully
informed; or an unreasonable share exchange ratio); or
invalidity of the deed of merger.

After filing the deed of merger with the companies’ register, the merger
can no longer be challenged, but, pursuant to 2504-quater (2) ICC,
shareholders can still bring compensation claims against the company,
which, according to some case law, is directly liable for all acts and omis-
sions of its corporate bodies. In this case, shareholders shall essentially:
allege the occurrence of one of the circumstances above (the
company is indeed burdened to prove that no violation of the ICC
rules, or invalidity of the shareholders’ or board of directors’ reso-
lution or of the deed of merger occurred); and
prove the damage individually suffered in connection with the
merger (ie, independently from the possible damage that the
company that they are shareholders in has possibly suffered).

According to the same case law, since the company is directly liable for
its corporate bodies, the shareholders are not required to specifically
demonstrate the negligence or wilful misconduct of its directors.

Directors’ liability
Irrespective of, and independently from, any action against the company,
the directors may still be held liable by shareholders for their wilful
misconduct or negligence pursuant to article 2395 ICC. In this respect, to
bring a successful claim, shareholders shall demonstrate: the negligence
or wilful misconduct of the directors; the damage individually suffered (ie,
not as a consequence of the loss suffered by the company); and causation
between the directors’ unlawful behaviour and the shareholders’ loss.
The claim may be brought against directors who are still in office,
as well as against those who are no longer in office. Third parties (for
instance, former shareholders) can waive their right to start legal action
against the directors of a company.

MR&A Litigation 2019
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Publicly traded or privately held corporations

3 | Do the types of claims that shareholders can bring differ
depending on whether the corporations involved in the M&A
transaction are publicly traded or privately held?

In general terms, publicly traded corporations are subject to specific
rules and disclosure obligations on price-sensitive information (mate-
rial acquisition, capital increases, mergers and demergers, divestment
of material assets, etc). The National Commission for Companies and
the Stock Exchange (CONSOB) is the regulatory authority that super-
vises transactions (including tender offers and mergers) involving
Italian publicly traded companies.

For instance, in the case of merger, the expert who is responsible
for rendering its opinion on the fairness of the exchange ratio of shares
and quotas has to be chosen and appointed among audit firms that are
subject to the supervision of CONSOB. Violation of such specific rules
may entail invalidity of the resolutions and deeds underlying the trans-
action and, to this extent, these rules may be relevant to claims that
shareholders can bring.

As for tender offers, Italian law is detailed, and further types of
claims may be raised under the relevant law provisions. For instance,
Italian Financial Law (TUF) provides, inter alia, that an entity which
becomes the owner of certain thresholds of voting shares of an Italian
listed company shall launch a mandatory tender offer; and shareholders
have the right to sell their shares if a bidder, as a result of a manda-
tory or voluntary tender offer, ends up owning certain thresholds of
voting shares.

Violation of such provisions may entitle relevant shareholders to
raise further claims.

Form of transaction

4 | Do the types of claims that shareholders can bring differ
depending on the form of the transaction?

The types of claims that shareholders can bring may differ depending
on the form of the transaction.

While certain claims may be relevant to any transaction (such as
the challenge of resolutions or liability claims against directors and
officers), others may be brought only in the context of specific trans-
actions, such as the challenge of a merger or a liability claim against
experts who rendered a fairness opinion in the context of a merger (see
further question 11).

Negotiated or hostile transaction

5 | Do the types of claims differ depending on whether the
transaction involves a negotiated transaction versus a hostile
or unsolicited offer?

The types of claims that shareholders can bring may vary on the basis
of the nature of the transaction (ie, a negotiated transaction versus a
hostile or unsolicited offer).

While, in a negotiated transaction, the claims shareholders may
raise are those already outlined in question 1, further types of claims
may be brought in connection with hostile or unsolicited offers. The
specific discipline concerning these additional claims is set out within
the TUF and is mainly focused on the ‘passivity rule’, whereby direc-
tors of Italian companies that are target of an unsolicited offer shall
refrain from undertaking strategies that would jeopardise the action of
the bidder unless such defensive strategies are expressly authorised
by the shareholders’ meeting or provided by the company by-laws or
articles of association.

The responsibility of directors towards the company is provided for
in cases of non-compliance with such duty.

www.lexology.com/gtdt
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Party suffering loss

6 | Do the types of claims differ depending on whether the loss is
suffered by the corporation or by the shareholder?

With regard to liability claims against directors, the nature of such
liability - contractual or tortious - depends on whether the loss is
suffered by the corporation or the shareholders. The different nature of
the responsibility entails significant differences in the allocation of the
burden of proof and different statutes of limitations apply.

Indeed, when the corporation seeks directors’ liability, the liability
is contractual in nature, and this means that the plaintiff (the company
or, for instance, shareholders acting on its behalf) is required to:

allege that directors have breached the duties established by the

law or by-laws, including the duties of loyalty, fairness and dili-

gence (the directors have the burden to demonstrate that they

fulfilled their duties);

prove the damage suffered by the company; and

demonstrate the causal nexus between such violation and

the damage.

The claim can be raised within five years of the termination of the direc-
tor's mandate.

However, when the shareholders individually seek directors’
liability, according to certain case law, the liability is tortious in nature
and, as a consequence, the plaintiff is required to prove the directors’
negligence or wilful misconduct; the damage individually suffered (not
as a consequence of the loss suffered by the company); and causation
between the directors’ unlawful behaviour and the shareholders'’ loss.
The claim for damages can be raised within five years of the moment in
which the unlawful behaviour occurred.

COLLECTIVE AND DERIVATION LITIGATION

Class or collective actions

7 | Where a loss is suffered directly by individual shareholders
in connection with M&A transactions, may they pursue claims
on behalf of other similarly situated shareholders?

Pursuant to article 140-bis Legislative Decree No. 206/2005, class
actions can be initiated only by consumers, and shareholders are not
included in that definition. It follows that it is upon each individual share-
holder to raise a claim for damage compensation.

Nevertheless, to some limited extent and under certain circum-
stances, shareholders may raise claims collectively. For instance, if
corporate by-laws provide for the issuance of saving shares, the repre-
sentative of the holders of such kind of shares may challenge resolutions
of the shareholders’ meeting and request the judge to ascertain and
declare that shareholders have suffered a loss. In any case, even if it is
ascertained and declared that damage occurred, the shareholders will
have to then individually seek compensation.

Derivative litigation

8 | Where a loss is suffered by the corporation in connection
with an M&A transaction, can shareholders bring derivative
litigation on behalf or in the name of the corporation?

Shareholders are entitled to pursue compensation claims on behalf of
the company in cases where the damage suffered by the company is
attributable to the negligence or wilful misconduct of the directors in
the management of the company and, therefore, also in the context of
an M&A transaction.

Shareholders’ right to bring liability claims against directors is
provided for by the ICC both for joint-stock corporations (article 2393
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ICC) and limited liability companies (article 2476 ICC), and has to be exer-
cised within five years from the termination of the manager’s mandate.
More specifically, for limited liability companies, the action can also
be brought by a single shareholder.
As for joint-stock corporations, the claim can be raised by:

(i) the shareholders’ meeting;

(i) the statutory auditors (resolving with a majority of two-thirds of all
statutory auditors);

(iii) one-fifth of shareholders (but the minimum threshold can be
differently set up to one-third by corporate by-laws) in the case of
private companies; or

(iv) one-fortieth of shareholders (but corporate by-laws can provide for
a lower threshold) if the company is publicly held.

In cases (i) and (i), board members, executives or directors involved
are automatically removed from their role if the action is resolved by at
least one-fifth of the shareholders.

In addition, the liability claim against directors can be initiated by
the director appointed by the court pursuant to the procedure provided
for by article 2409 ICC (see question 1).

If the claim is upheld by the judicial authority or is amicably settled,
any damage compensation shall be paid to the company. Legal costs
shall be reimbursed to the shareholders, up to the amount of legal costs
awarded or agreed.

With reference to a situation where a claim is brought by one
company against another company that is a party to an M&A transac-
tion, such action may be initiated only by the company’s representatives,
and shareholders may only subsequently intervene in the proceedings
should they wish to support or object to the company's claim.

INTERIM RELIEF AND EARLY DISMISSAL

Injunctive or other interim relief

9 | What are the bases for a court to award injunctive or other
interim relief to prevent the closing of an M&A transaction?
May courts in your jurisdiction enjoin M&A transactions or
modify deal terms?

Article 2378 ICC establishes that shareholders may challenge resolu-
tions (possibly resolving on an M&A transaction) in breach of the law or
corporate by-laws. Resolutions can be challenged by shareholders who
own shares with voting rights representing, on aggregate, at least 1 per
1,000 of the share capital for companies resorting to risk capital; and 5
per cent in other cases.

The by-laws may reduce or exclude such a requirement.

Together with the claim, plaintiffs can also request the judge to
issue an interim order suspending the effectiveness of the resolution,
which could also be sought (and granted) ante causam. In such a case,
plaintiffs need to prove that their claim is prima facie grounded and that
there is a risk of damage in case the interim relief is not granted. In any
case, the order of suspension may be revoked by the court during the
merit proceedings relating to the validity of the resolution.

Under article 2504-quater ICC, a merger cannot be challenged
once the deed of merger is filed with the companies’ register. However,
shareholders may in principle ask the judge to issue a temporary order
preventing the shareholders’ meeting or the board of directors from
resolving upon the merger. Pursuant to article 700 Italian Code of Civil
Procedure (ICCP), the shareholders shall demonstrate the risk that
irreparable damage will occur in the case of a merger and the prima
facie groundedness of the claim.

Regarding the possibility for third parties to prevent the closing of
M&A transactions, see question 31.

Hogan Lovells International LLP

Early dismissal of shareholder complaint

10 | May defendants seek early dismissal of a shareholder
complaint prior to disclosure or discovery?

No disclosure or discovery applies under Italian procedural law.

ADVISERS AND COUNTERPARTIES

Claims against third-party advisers

11 | Can shareholders bring claims against third-party advisers
that assist in M&A transactions?

Pursuant to article 2501-sexies ICC, if the shareholders are not unani-
mously resolved to the contrary, each of the companies involved in a
merger transaction is compelled to seek a third-party adviser (regis-
tered in a dedicated public roster) to provide a report on the fairness of
the exchange ratio of shares and quotas and the criterion adopted for
its calculation. Article 2501-sexies(6) ICC also establishes the liability
of advisers in relation to companies, shareholders and third parties for
damage caused in connection with the report. Shareholders will have to
prove, inter alia, that in preparing the report, the advisers acted contrary
to the duties of care and due diligence. The advisers, on the other hand,
will have to provide evidence, inter alia, that any misstatement cannot
be attributed to their work of audit. Under certain circumstances,
misstatements may be qualified as criminal offences.

Any other consultancy provided to any of the parties that falls
outwith the scope of article 2501-sexies is subject to the ordinary rules
governing professional services contracts.

Claims against counterparties

12 | Can shareholders in one of the parties bring claims against
the counterparties to M&A transactions?

No specific provisions under lItalian law confer upon shareholders
the power to sue the counterparties to M&A transactions. Generally
speaking, such an action would be probably dismissed for lack of share-
holders’ standing, given that the parties to the transaction are the only
ones entitled to raise a claim for non-compliance.

In any case, under general rules for civil liability, it cannot be
excluded that one party may be found liable for having contributed to
the breach of a contractual obligation binding another party or to the
causation of damages. To this limited extent, the possibility that share-
holders bring claims against the counterparties to M&A transactions
could in principle be envisaged.

As an example, pursuant to article 2395 ICC, directors are person-
ally responsible towards shareholders for their harmful conducts (see
question 6): shareholders could bring claims against counterparties if
they prove counterparties directly caused the directors to act with negli-
gence or wilful misconduct.

LIMITATIONS ON CLAIMS

Limitations of liability in corporation’s constitution documents

13 | What impact do the corporation’s constituting documents
have on the extent board members or executives can be held
liable in connection with M&A transactions?

First, corporation documents (articles of association, by-laws, etc) are
subject to the general rules applicable to contracts. Specifically, article
1229 ICC provides that any agreement aimed at limiting or excluding
(in advance) liability for wilful misconduct and gross negligence, or in
relation to acts amounting to violations of public policy, is null and void.

MR&A Litigation 2019
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Second, the board of directors or by-laws may confer upon one or
more of its directors, or upon a managing board, the power to perform
certain functions. In this case, the other members of the board of direc-
tors are not liable for acts committed by the delegated members unless
they are aware of the possible damage and fail to take any counter-
measure. Furthermore, directors are not liable if, in the absence of any
fault attributable to them, their dissent is recorded in the minutes of
the board of directors and they have informed statutory auditors of the
relevant facts.

Statutory or regulatory limitations on claims

14 | Are there any statutory or regulatory provisions in your
jurisdiction that limit shareholders’ ability to bring claims
against directors and officers in connection with M&A
transactions?

Italian law does not provide for any statutory or regulatory limit to
shareholders’ ability to bring claims against directors and officers in
connection with M&A transactions.

Common law limitations on claims

15 | Are there common law rules that impair shareholders’ ability
to bring claims against board members or executives in
connection with M&A transactions?

Italian scholars and case law accept and uphold the ‘business judge-
ment rule’ (recently, Supreme Court, 22 June 2017, No. 15470).
Accordingly, courts can potentially only assess whether members of the
board of directors complied with the applicable law, by-laws and obliga-
tions of due diligence and fair dealing, and that no conflict of interests
occurred (see question 16); they cannot assess the economic opportu-
nity and convenience of management’s choices as discretional in nature,
provided that they do not contravene the above-mentioned provisions
and duties.

STANDARD OF LIABILITY

General standard

16 | What is the standard for determining whether a board
member or executive may be held liable to shareholders in
connection with an M&A transaction?

Board members and executives must act in the best interest of the
company, in compliance with all the obligations set out by the law and
the company’s by-laws, which shall be carried out ‘with the diligence
required by the nature of the office and their specific competences’. Such
general duty of diligence and care applies to M&A transactions as well.

In the case of a failure to fulfil their duties, directors may be held
liable for the damage resulting from their actions or omissions towards
the company, the company’s creditors, and shareholders or third parties.

The extent of directors’ responsibilities and the standard of care
required for each director may vary depending on the director’s specific
expertise. In general terms, however, to bring a successful claim, a
damaged party shall demonstrate that the director did not perform his
or her duties in good faith; undertake all the proper procedural steps
before taking the business decision; and handle the situation with the
care that an ordinarily prudent person in a similar position would have
used under comparable circumstances.

The above-mentioned duties apply also when an insolvency proce-
dure is opened: directors are open to criminal liability if they commit
offences either during insolvency proceedings or in the period before
a company is declared insolvent, under certain specific circumstances.

www.lexology.com/gtdt
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Type of transaction

17 | Does the standard vary depending on the type of transaction
at issue?

The nature of the relevant transaction does not affect the standard for
determining whether a board member or executive may be held liable
to shareholders.

The business judgement rule mentioned in question 15 is a flexible
standard that applies to any transaction (and, more generally, to any
business decision) undertaken by directors, who will be held liable only
in cases of failure to meet their duty of care and diligence.

Type of consideration

18 | Does the standard vary depending on the type of
consideration being paid to the seller’s shareholders?

The consideration being paid to the seller does not affect the standard
for determining whether a board member or executive may be held
liable to shareholders.

The business judgement rule applies to any transaction (and, more
generally, to any business decision) undertaken by directors (see ques-
tions 15, 16 and 17).

Potential conflicts of interest

19 | Does the standard vary if one or more directors or officers
have potential conflicts of interest in connection with an M&A
transaction?

In general terms, boards of directors have to act in the company’s best
interests. Therefore, a director must inform other directors and statu-
tory auditors of any interest he or she has on his or her own behalf (or
on behalf of third parties) in a transaction, specifying its nature, terms,
origin and relevance; in the case of a managing director, he or she shall
abstain from such transaction, informing the board of the interest or
reporting it to the shareholders’ meeting (in the case of a sole director).
A potential conflict of interest does not prevent the director with this
interest from voting in favour of the transaction, but it requires the
entire board of directors to adequately specify the reasons for the trans-
action and the advantages for the company deriving from the relevant
transaction.

In the event of non-compliance with the above, the resolution - if
adopted with the determining vote of the director in a conflict of interest
situation, and if prejudicial to the company - can only be challenged
by directors and the board of statutory auditors within 90 days of the
date of its adoption. In any case, rights acquired in good faith by third
parties on the basis of acts carried out in execution of the resolution
shall remain unaffected.

Shareholders would in any event be entitled to pursue the liability
of directors for violation of their duties on behalf of the company
provided that the conditions outlined in question 2 are met.

In addition, directors will be liable for damage that may be caused
to the company from any use for their own benefit (or that of third
parties) of data, information and business opportunities obtained in
connection with their appointment.

Controlling shareholders

20 | Does the standard vary if a controlling shareholder is a party
to the transaction or is receiving consideration in connection
with the transaction that is not shared rateably with all
shareholders?

Italian law does not provide for any specific duty upon controlling share-
holders in the case of M&A transactions.
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More generally, however, specific rules and liabilities apply to legal
entities exercising direction and coordination towards other compa-
nies. Those legal entities will be liable towards shareholders of the
controlled companies (for damage caused to the value of their shares);
and creditors of the controlled companies (for damage caused to the
latter's assets) when acting in their own interest (or in the interest
of third parties) in breach of the principles of fair management of the
controlled company.

No liability shall arise where shareholders or creditors of the
controlled companies suffered no damage, taking into account the
overall outcome of the activity of direction and coordination; or where
damage has been completely eliminated by a specific action carried out
for this purpose.

To bring a successful claim against the directors of a controlling
or controlled company, minority shareholders shall demonstrate the
directing and coordinating power of the controlling entity; the exist-
ence of conducts against the principles of proper management; and the
damage suffered.

As for listed companies, CONSOB sets out a specific discipline
concerning related-party transactions.

INDEMNITIES

Legal restrictions on indemnities

21 | Does your jurisdiction impose legal restrictions on a
company's ability to indemnify, or advance the legal fees of,
its officers and directors named as defendants?

Companies are in principle allowed to indemnify or advance the legal
fees of their officers and directors sued for alleged breach of their duties.

This is not, however, common practice since, as explained in ques-
tion 24, companies usually opt instead to pay for insurance policies
covering directors’ and officers’ liability. This practice is also due to the
fact that it is debated in the Italian courts the nature of the relation-
ship between the directors and the company and the existence of an
effective obligation for companies to keep their directors and officers
indemnified.

M&A CLAUSES AND TERMS

Challenges to particular terms

22 | Can shareholders challenge particular clauses or terms in
MR&A transaction documents?

This possibility is not specifically provided for under Italian law.

PRE-LITIGATION TOOLS AND PROCEDURE IN M&A LITIGATION

Shareholder vote

23 | What impact does a shareholder vote have on M&A litigation
in your jurisdiction?

Shareholders who expressed their favourable vote to a resolution
approving a transaction cannot challenge it.

As regards joint-stock corporations, shareholders’ resolutions that
are not in compliance with the law or company by-laws may be chal-
lenged only by those shareholders who were not present at the relevant
shareholders’ meeting or that dissented or abstained from the vote (as
well as by directors, supervisory board members or statutory auditors).
As explained in question 9, resolutions can be challenged by share-
holders who own shares with voting rights representing, on aggregate,
at least one per 1,000 of the share capital, for companies recurring to
risk capital and 5 per cent in other cases.

Hogan Lovells International LLP

The by-laws may reduce or exclude such a requirement.
Shareholders who do not represent the required share capital (and
those who are not entitled to challenge the resolution) are entitled to
seek damages suffered by the non-compliance of the resolution with the
law or with the by-laws.

As to limited liability companies, quotaholders’ resolutions that
are not in compliance with the law or by-laws may be only challenged
by those quotaholders who were not present at the relevant quota-
holders’ meeting or that dissented or abstained from the vote (as well
as by directors, supervisory board members or auditors). The corpo-
rate capital quota needed to challenge the resolution is provided by the
by-laws of the company.

Insurance

24 | What role does directors’ and officers’ insurance play in
shareholder litigation arising from M&A transactions?

Directors and officers are commonly insured (companies also often sign
insurance policies covering directors and officers as part of their direc-
tors' and officers’ insurance policy) against damage claims deriving
from breaches of duties set out in the law or by-laws, as long as these
do not derive from gross negligence or wilful misconduct.

It is therefore common that, when a director or officer is sued, he or
she seeks indemnification from the insurance company. This is usually
sought by filing a request for joinder upon the insurance company.
Traditionally, insurance companies present pleadings that are twofold
and aimed at denying that an obligation to indemnify the director or
officer exists, and dismissing claims raised against the director or officer.

Burden of proof

25 | Who has the burden of proof in an M&A litigation - the
shareholders or the board members and officers? Does the
burden ever shift?

As a general rule, article 2697 ICC establishes that the burden of proof
is upon the party making the relevant allegation.

However, in the context of liability claims against directors and
officers, the burden of proof depends on whether the shareholders
claim losses suffered by the company or individually.

In the first case, the claim is grounded on a contractual breach,
and the claimant or injured party is exonerated from demonstrating that
a breach occurred as it has to be only alleged, while the defendant or
injuring party has the burden to prove that it has complied with the
relevant contractual obligation (Supreme Court 30 October 2001, No.
13533). The claimant or injured party shall, in any case, demonstrate the
existence of the contract, the occurrence of a loss (as well as its quan-
tification) and causation between the breach and the loss. Accordingly,
when shareholders file a claim for damages on behalf of the company,
ie, grounded on the failure of the board members or officers to comply
with their duties, the shareholders (more correctly, the company) shall
prove the existence of the contractual relationship between the parties
and the damage, along with its quantification. On the other hand, the
members of the board or officers shall prove that they complied with
their duties or that the alleged damage cannot be attributed to their
behaviour.

If the shareholders act personally and in their own interest against
the board members or officers, the general rule under article 2043 ICC
will apply, and the plaintiff or injured party shall provide evidence of
the unlawful act or omission committed by the director or officer, the
causation between the breach and the loss and the wilful misconduct or
negligence of the director or officer.
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Pre-litigation tools

26 | Are there pre-litigation tools that enable shareholders to
investigate potential claims against board members or
executives?

As for limited liability companies, pursuant to article 2476 ICC, quota-
holders who are not directors or members of the board have the right
to obtain from the directors updates regarding the status of operations;
and to examine the corporate books and records, even with the assis-
tance of a professional adviser.

As for joint-stock companies, shareholders’ right to examine and
make copies is restricted to certain corporate books (article 2422 1CC),
as the control regarding correct management generally lies with the
statutory auditors. Pursuant to article 2409 ICC, when there is a reason-
able ground to deem that directors have committed a serious breach
relating to management, possibly causing losses to the company or
controlled companies, a certain number of shareholders (minimum
thresholds can be modified by corporate laws) can refer the relevant
facts to the competent court. The court may, inter alia, order an inspec-
tion or even appoint a judicial director.

In the framework of mergers, a copy of the following documents,
inter alia, shall be shared with the shareholders (30 days before the
meeting resolving upon the transaction): the merger plan; the financial
reports of the last three years of the companies taking part to the trans-
action, along with the reports of the board of directors and auditing firm;
and the up-to-date financial status of the companies taking part in the
transaction (article 2501-septies ICC).

Each shareholder can inspect said documents and obtain a free
copy of them.

Forum

27 | Are there jurisdictional or other rules limiting where
shareholders can bring M&A litigation?

Provided that the company is sued, the general rule under Italian law is
that proceedings shall take place where the company has its headquar-
ters or its registered offices (article 19 ICCP).

While by-laws can derogate from such provision and provide that
claims shall be brought before a different court (articles 28 to 29 ICCP),
that option is not applicable, inter alia, to claims raised by shareholders
to challenge the validity of any resolution, including the one that author-
ises the merger or acquisition, pursuant to article 2378 ICC (this rule
was confirmed by the Supreme Court in judgment No. 19039 of 11
September 2007), as well as to disputes between shareholders.

Further limitations are provided by law in relation to, inter
alia, interim proceedings, enforcement proceedings and insolvency
proceedings.

Furthermore, it is common that companies’ by-laws provide that
any dispute among the company, shareholders and directors shall be
settled through arbitration. Under lItalian law, arbitrators are generally
prevented from ordering interim measures, with very limited exceptions
relating to the order of suspension of the effectiveness of resolutions.

Expedited proceedings and discovery

28 | Does your jurisdiction permit expedited proceedings and
discovery in M&A litigation? What are the most common
discovery issues that arise?

Discovery does not apply to Italian judicial proceedings, and each party
to the proceedings is free to file (or not to file) with the court the docu-
ments and evidence that it deems necessary to support its allegations.
However, pursuant to article 210 ICCP, each party is able to request
the court to order the other party or a third party to exhibit a certain
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document if relevant requirements are met (eg, the exact identification
of the relevant document, the indication of the reasons why exhibition is
sought and the relevance of the - alleged - content of the document to
the case). The party against which exhibition is sought may object, inter
alia, that the exhibition of the document would be prejudicial to itself or
a third party (eg, in the case of a confidential document).

The Italian civil procedural system provides for a simplified trial
governed by articles 702-bis et seq ICCP. Such simplified procedure
can be used when collection of evidence is presumed to be easy. If the
complexity of the matter requires a more articulated examination, the
court can order the case to be decided through ordinary proceedings.
This kind of proceeding cannot be used when the dispute, pursuant
to article 50-bis ICCP, has to be decided by a panel of three judges. A
panel of three judges is required, for instance, where specialised court
divisions have jurisdiction over the matter (eg, court divisions having
jurisdiction over a wide number of disputes possibly involving corpora-
tions, including without limitation liability claims against directors and
officers, and disputes relating to any transfer of participation interests)
or in the case of proceedings for challenges of resolutions of a share-
holders’ meeting or of the board.

In any case, given the complexity of post-M&A litigation, it is
highly unlikely that even residual claims (ie, those not falling under the
cases reported above) will be initiated or decided through summary
proceedings.

DAMAGES AND SETTLEMENTS

Damages

29 | How are damages calculated in M&A litigation in your
jurisdiction?

The most common issues in M&A litigation concerning damages are
related to the difference between the value attributed to the shares
during and after the transaction, and the value that the same would
have had if the alleged unlawful behaviour did not occur. It is upon
the claimant to provide an estimate of the damages and to provide
supporting evidence. Given the complexity of the calculation, courts
generally appoint an expert to evaluate the correct value of the disputed
amount. In such case, the parties will have the right to appoint their
own experts.

Settlements

30 | What are the special issues in your jurisdiction with respect
to settling shareholder M&A litigation?

In general terms, settlement agreements are regulated by articles 1965
et seq, ICC. Nonetheless, when the object of the settlement agreement
is a liability claim against directors and officers brought, or possibly
to be brought, by a shareholders’ meeting on behalf of the company
(pursuant to article 2393 ICC), the settlement can take place only upon
approval by the majority of the shareholders’ meeting, provided that no
objection is raised by shareholders who represent (at least) one-fifth of
the corporate capital or 1/40th for companies recoursing to risk capital
(or any other majority the corporate by-laws provide for). According to
article 2393-bis ICC, the liability claim can also be brought by share-
holders who represent at least one-fifth of the shareholders on behalf
of the company (or any other majority the corporate by-laws provide
for but not exceeding one-third), and in this case the settlement must
be approved by the same shareholders who initiated the claim. In this
latter case, if the shareholders’ claim proves successful, shareholders
are reimbursed for any legal expenses. In both cases, any damages
compensation awarded shall be paid to the company.
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THIRD PARTIES

Third parties preventing transactions

31 | Can third parties bring litigation to break up or stop agreed
M&A transactions prior to closing?

M&A transactions may be delayed or stopped if the shareholders’
meeting resolutions approving the transaction are challenged for
breach of the law or the by-laws (also on procedural basis) and, in such
a context, temporarily suspended (see question 9). In addition, pursuant
to article 2503 ICC, a merger cannot be completed until 60 days after the
filing of the resolution resolving the merger with the companies'’ register.

In this time frame, creditors and bondholders of either company
have the right to object to the merger pursuant to articles 2503 and
2503-bis ICC should they consider that the operation may prejudice
the company’s compliance with outstanding obligations. Upon request
of the company, the competent court may issue a temporary decision
authorising the transaction, if it considers prima facie that the claim is
ungrounded or that the company has provided sufficient guarantees.

Alternatively and in any case, the 60-day term does not apply if:

all the creditors and bondholders have previously consented;

the company fulfils its obligations towards the creditors objecting

to the merger;

the company deposits the claimed amounts in a dedicated bank

account; or

a single firm of auditors is in charge of drafting both companies’

report regarding the share exchange ratio, pursuant to article

2501-sexies ICC, and it certifies under its own responsibility that

the transaction will not damage the position of creditors and

bondholders.

Third parties supporting transactions

32 | Can third parties in your jurisdiction use litigation to force or
pressure corporations to enter into M&A transactions?

No specific actions are provided under the law. Of course, anyone can
start litigation to put pressure on the defendants. However, if the litiga-
tion is frivolous, plaintiffs can be ordered to pay damages in addition to
legal costs.

UNSOLICITED OR UNWANTED PROPOSALS

Directors’ duties

33 | What are the duties and responsibilities of directors in your
jurisdiction when the corporation receives an unsolicited or
unwanted proposal to enter into an M&A transaction?

The general rules regarding the duties and responsibilities of direc-
tors apply.

In addition, further specific duties may arise, inter alia, from rules
laid down in the TUF and CONSOB Regulation No. 11971 of 1999.

COUNTERPARTIES’ CLAIMS

Common types of claim

34 | Shareholders aside, what are the most common types of
claims asserted by and against counterparties to an M&A
transaction?

The most common types of claims that may arise from an M&A transac-
tion include:

breach of contract;

breach of representations and warranties,
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purchase price adjustments;

earn-out claims;

lack of disclosure in the negotiation phase and pre-contractual
liability; and

breach of good faith obligations.

Differences from litigation brought by shareholders

35 | How does litigation between the parties to an M&A
transaction differ from litigation brought by shareholders?

The rationale behind these two types of litigation is completely different,
and the impact on the way litigation is conducted - which changes also
based on the content of claims and the relief sought - is so wide, that it
cannot be summarised in few lines. In general terms, however, it should
be highlighted that in Italy:
claims between parties to an M&A transaction are by far more
common than litigation initiated by shareholders;
disputes between parties to an M&A transaction are mainly
focused on the transaction documents, while shareholders’ litiga-
tion focuses on the actions taken by the corporate bodies and their
consequences for the company; and
disputes between the parties to an M&A transaction are usually
contract-based and solved by arbitration (as most M&A contracts
contain arbitration clauses), while litigation brought by share-
holders can also be based on tort and is usually brought in
public courts.
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UPDATE AND TRENDS

Key developments

36 | What are the most current trends and developments in M&A
litigation in your jurisdiction?

Following the recent better performance of Italian economy, the country
experienced in the past two years a progressive growth of foreign and
internal investments. This resulted in an indirect increase of M&A trans-
actions and, consequently, of post-M&A litigation.

The most common claims in this respect concern the breach of
representations and warranties, and price adjustment. On the other
hand, while in the past parties did not commonly seek the annulment of
the transaction, we are experiencing an increase of such claims in recent
years, especially when environmental issues are involved or when part
of the purchase price is to be paid by means of earn-out consideration.
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