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At the time of writing, the Trump Administration is nascent, in existence for less
than ten weeks. During that short time, however, the President has made it
abundantly clear that he intends to occupy his new ofﬁce in the same way he ran
his presidential campaign – loudly, caustically and with a single-minded vision
bent on turning government and United States policy upside down, ostensibly to
beneﬁt American citizens, American workers and American business. Although
many commentators have said that this broad-brushed approach to governance
overemphasises bold results over thoughtful process and idealism over nuance,
thereby ignoring or otherwise casting aside important details, no one should be
the least bit surprised that it’s happening.

1. Trump and energy
1.1. Trump’s overarching America First energy policy
On 26 May 2016, then-presidential candidate Donald Trump gave a speech to the North
Dakota Petroleum Council setting forth his energy policy. North Dakota Congressman
Kevin Cramer had prepared two white papers on energy policy for candidate Trump
prior to the Bismarck speech,1 and the speech reﬂected fairly standard Republican
tenets on energy issues, taking account of the Trump campaign’s focus on promoting
jobs for American workers.2 The speech and the much shorter America First energy

*Corresponding author Email: scot.anderson@hoganlovells.com
1
Evan Lehmann, ‘Meet Trump’s New Energy Advisor’ (E&E News, 13 May 2016) www.eenews.net/
stories/1060037208 accessed 7 May 2017.
2
The full text of the speech can be found at Press Release, ‘An America First Energy Plan’ (Trump for
President, 26 May 2016) www.donaldjtrump.com/press-releases/an-america-ﬁrst-energy-plan. (‘Bismarck speech’).
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policy published on the White House website3 following Mr Trump’s inauguration
provide some clear policy statements and speciﬁc actions.
In the vision set forth by candidate Trump, his administration will remove
‘bureaucratic and political barriers’ to energy development.4 In the Bismarck
speech, candidate Trump stated that ‘[a]ny future regulation will go through a
simple test: is this regulation good for the American worker? If it doesn’t pass this
test, the rule will not be approved.’5 According to the President, doing this will
promote the energy independence of the United States, freeing it from reliance on
oil imports from ‘the OPEC cartel or any nations hostile to our interests’.6 And all
sources of energy, including renewables and nuclear, will beneﬁt from the relaxed
regulatory environment, but governmental policy will not favour one source of
energy over another.7 That said, Trump does intend to take measures to bring back
jobs in the coal industry, seemingly regardless of whether present markets will
welcome an inﬂux of new coal.8 Candidate Trump also promised to clear the way
for more infrastructure, including oil pipelines like the Keystone XL and the
Dakota Access Pipeline (DAPL). On the foreign policy front, the Trump Administration intends to ‘work with our Gulf allies to develop a positive energy relationship
as part of our anti-terrorism strategy’.9
1.2. Trump executive actions and congressional initiatives to promote the US
energy industry
Without question, the Trump Administration and the Republican-controlled Congress are reshaping US energy policy. A centrepiece of the new policy is a
renewed focus on encouraging domestic energy production and development, including on federal lands, driven in part by a desire to promote US job growth and manufacturing. A key related initiative is a renewed emphasis on regulatory reform,
including efforts to streamline the federal permitting and licensing of new energy
projects.
The President and Congress have promised to remove what they see as regulatory
impediments that stand in the way of US production and export of fossil fuels and other
domestic energy resources. Initial efforts are being led by the Trump Administration’s
use of executive actions and Congress’s use of the Congressional Review Act (CRA)10
to eliminate the ‘midnight’ regulations of the Obama Administration. Because comprehensive legislative actions will likely be delayed until 2018 or thereafter, efforts to
improve regulatory efﬁciency may come from within the Trump Administration executive agencies themselves acting under new leadership and under new mandates issued
by the Administration.

3
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See www.whitehouse.gov/america-ﬁrst-energy.
Bismarck speech (n 2).
Ibid.
Ibid.
Ibid.
Ibid. The development of natural gas from US shale has driven down the price of natural gas, and inexpensive natural gas has displaced some coal-ﬁred electricity generation. A policy that promotes more
shale development may exacerbate the market pressures on coal.
Ibid.
5 USC ss 801–08.
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1.2.1. EXECUTIVE ORDERS/MEMORANDA
As of the writing of this paper, the President has issued multiple executive actions,11 the
thrust of each of which is to reduce the overall number of regulations issued or managed
by executive agencies, and, in certain cases, to remove what the President sees as regulatory impediments to energy projects. These executive actions, which are discussed in
more detail later in this paper, include:
.
.
.
.
.

requiring that for every regulation promulgated, two must be eliminated;
requiring agencies to establish regulatory reform task forces;
freezing the issuance of all regulations for a set period so they can be re-reviewed
by the new Administration;
directing the Secretary of Commerce to establish a broader regulatory reform plan
after considering public input; and
directing various agencies to ‘suspend, revise or rescind’ several rules thought to
potentially burden the development of domestic energy resources.

The overall goal of these efforts seems to be to increase energy production and to
make the heavily regulated energy sector more competitive, both globally and at home.
The President also has issued targeted, energy-speciﬁc executive actions, focused
primarily on pipelines. He has promulgated two presidential memoranda aimed at
restarting the permitting processes for the Keystone XL and DAPLs,12 both of which
were unable to attain (or had had revoked) required permits during the tenure of the
Obama Administration. However, these actions came with a proviso: the same day,
the President also issued a ‘Buy American’ presidential memorandum asking the Secretary of Commerce to develop a plan under which all new and retroﬁtted pipelines
shall ‘use materials and equipment’, in particular iron or steel products, ‘produced in
the United States’.13 The Administration clearly views energy policy as a means to
promote jobs and domestic manufacturing.
The Trump Administration also issued a more generic executive order, ‘Expediting
Environmental Reviews and Approvals for High Priority Infrastructure Projects’
(‘Infrastructure Executive Order’).14 This order creates a process by which the CEQ

11

12

13

14

Presidential Executive Order on Enforcing the Regulatory Reform Agenda (24 February 2017) www.
whitehouse.gov/the-press-ofﬁce/2017/02/24/presidential-executive-order-enforcing-regulatoryreform-agenda (unpublished copy); Executive Order 13771, Presidential Executive Order on Reducing
Regulation and Controlling Regulatory Costs, 82 Fed Reg 9339 (3 February 2017) (issued 30 January
2017); Presidential Memorandum Streamlining Permitting and Reducing Regulatory Burdens for Domestic Manufacturing (24 January 2017) www.whitehouse.gov/the-press-ofﬁce/2017/01/24/presidentialmemorandum-streamlining-permitting-and-reducing-regulatory; Presidential Memorandum Initiating
Regulatory Freeze Pending Review (20 January 2017) www.whitehouse.gov/the-press-ofﬁce/2017/
01/20/memorandum-heads-executive-departments-and-agencies.
Presidential Memorandum Regarding Construction of the Keystone XL Pipeline (24 January 2017) www.
whitehouse.gov/the-press-ofﬁce/2017/01/24/presidential-memorandum-regarding-construction-keystonexl-pipeline; Presidential Memorandum Regarding Construction of the Dakota Access Pipeline (24 January
2017)
www.whitehouse.gov/the-press-ofﬁce/2017/01/24/presidential-memorandum-regarding-constr
uction-dakota-access-pipeline.
Presidential Memorandum Regarding Construction of American Pipelines (24 January 2017) www.
whitehouse.gov/the-press-ofﬁce/2017/01/24/presidential-memorandum-regarding-constructionamerican-pipelines. Note that a new regulatory programme will likely be necessary to implement this
‘Buy American’ regime for pipelines.
Expediting Environmental Reviews and Approvals for High Priority Infrastructure Projects, 82 Fed
Reg 8657 (30 January 2017) (issued 24 January 2017). The Keystone XL pipeline is exempt from
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will work with administrative agencies to ‘streamline and expedite…environmental
reviews and approvals for’ ‘projects designated as “High Priority Infrastructure
Project[s].” The decision whether a project is a “High Priority Infrastructure Project”
is made by the CEQ Chairman, and he can consider such broad factors as a project’s
“importance to the general welfare” “or other factors he” deems relevant.’ CEQ’s guidance on how to expedite … environmental reviews will likely carry weight with
federal agencies and the courts, given its responsibility to oversee implementation of
the National Environmental Policy Act15 (NEPA).16 The Administration plainly
believes that reform of the environmental review process is key to streamlining
federal permitting of infrastructure projects, but much of that process is dictated by statutes that Congress would have to amend.
Another open issue presented by these executive actions is their reach to ‘independent’ agencies, or those regulatory agencies that exist outside the federal executive
departments and the Ofﬁce of the President. These agencies are typically led by ﬁvemember commissions, the members of which cannot be removed at will by the President, with no more than three commissioners from the same political party. These
agencies, including the Federal Energy Regulatory Commission (FERC) and the
Nuclear Regulatory Commission (NRC), oversee many of the nation’s large infrastructure projects and have some of the longest and most difﬁcult environmental review and
permitting timelines.17 Both the FERC and the NRC have traditionally followed the
policies of presidential executive orders, and this seems likely to remain their practice.

1.2.2. CONGRESSIONAL REVIEW ACT
The current congressional Republican majority is focused on rolling back regulations
that the Obama Administration adopted near the end of Obama’s presidency. The
primary mechanism for this is the CRA, which grants Congress, with presidential
approval, the ability to ‘disapprove’ a new rulemaking before it takes effect through
an expedited procedural process. Congress typically has 60 ‘days of continuous
session’ ‘after a rule has been submitted to Congress or published in the Federal Register’ in which to act.18
Before the current administration took ofﬁce, the CRA was seldom used – just once
in its roughly 20-year history. However, in February 2017, that streak was broken, with
multiple rules being disapproved by Congress and the President, at least two of which
have implications for the energy industry. The ﬁrst was a rule requiring the disclosure of
ﬁnancial transactions with foreign governments by oil, gas and mining companies,19

15
16
17
18
19

this requirement because it is under construction and its steel has already been purchased. See Aric
Jenkins, ‘Keystone XL Pipeline Won’t Use American Steel Despite President Trump’s Promise’
Fortune Magazine (4 March 2017) http://fortune.com/2017/03/04/keystone-xl-pipeline-americansteel-trump accessed 7 May 2017.
National Environmental Policy Act of 1969, as amended, 42 USC ss 4321–47, available at www.nepa.gov.
Hogan Lovells, ‘First Steps: A Look at Trump Administration Executive Actions Regarding Energy Projects’ (25 January 2017) http://ehoganlovells.com/cv/9ffc908bc80c98b96c844de4a90f0b8be47f669c.
Ibid.
‘Congressional Review Act: Disapproval of Rules in a Subsequent Session of Congress’ at 2 (Congressional Research Service, 3 September 2008) https://fas.org/sgp/crs/misc/RL34633.pdf
HJ Res 41, Providing for Congressional Disapproval under Chapter 8 of Title 5, United States Code, of
a Rule Submitted by the Securities and Exchange Commission Relating to ‘Disclosure of Payments by
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known as the ‘publish what you pay’ rule. The second rule was known as the ‘Stream
Protection Rule’, a rule concerning the disposal of coal mining wastes in manners that
may cause the wastes to enter into streams or other waterways.20 Moreover, it is possible that the CRA will be used to strike down more Obama-era rules going forward,
such as regulations of the Department of Energy (DOE) imposing efﬁciency standards.
Still, the limited timeframe available for review, Congress’s busy schedule and
opposition from congressional Democrats may result in fewer rules being overturned
than initially planned. Because many regulations merely implement existing federal
law, the rollback of such regulations is also likely to be more complicated and take
longer than some have predicted.
1.2.3. OTHER REGULATORY REFORM EFFORTS
Many legislative initiatives have been proposed by the new administration to
promote investment in the energy industry and reduce regulatory burdens. One of
the President’s signature plans is to ‘spur $1 trillion in infrastructure investment’
over the course of a decade.21 The President has said that the plan will be
revenue-neutral and designed to leverage public–private partnerships and private
investments through tax incentives. So far, there have been few details released on
this new initiative, and some in Congress have voiced concern that the plan may
lead to ‘crony capitalism’.22 It also appears likely that this and related initiatives
will be pushed off in favour of other legislation until 2018.23 One potential exception, however, is a bill to promote the development of next-generation nuclear
power reactors, which has already been proposed in both houses of Congress with
bipartisan support.24
Over the next year, it may be agencies themselves leading the way on regulatory
reform. The President has the opportunity to nominate three new commissioners for
the FERC, thus giving him the ability to reset the agency’s policy goals. The President
also will have the ability to nominate two commissioners to the NRC. The President
already has acted quickly to designate current Commissioner Kristine L Svinicki as
the NRC Chairman. She is well regarded within the NRC and by the industry, and
views regulatory reform as a priority.

20

21

22

23

24

Resource Extraction Issuers’ (14 February 2017) www.congress.gov/bill/115th-congress/house-jointresolution/41/text.
HJ Res 38, Disapproving the Rule Submitted by the Department of the Interior Known as the Stream
Protection Rule (16 February 2017) www.congress.gov/bill/115th-congress/house-joint-resolution/38/
text.
‘Trump’s Plan for $1 Trillion in Infrastructure Investments’ (Politico, 9 November 2016) www.politico.
com/tipsheets/morning-transportation/2016/11/trumps-plan-for-1-trillion-in-infrastructureinvestments-217315.
‘How Donald Trump’s Infrastructure Plan Fails America’ (Center for American Progress, 1 December
2016) www.americanprogress.org/issues/economy/reports/2016/12/01/293948/how-donald-trumpsinfrastructure-plan-fails-america
‘Trump, Congress May Punt on Infrastructure Until 2018: Report’ (The Hill, 23 February 2017) http://
thehill.com/policy/transportation/320886-report-trump-congress-may-punt-on-infrastructure-until2018.
‘January Advancements for Small Modular and Advanced Nuclear Reactors’ (HL New Nuclear, 20
January
2017)
www.hlnewnuclear.com/2017/01/january-advancements-for-small-modular-andadvanced-nuclear-reactors.
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In addition, on 24 February 2017, President Trump issued an executive order on
‘Enforcing the Regulatory Reform Agenda’.25 Under this executive order, administrative agencies are to appoint a regulatory reform ofﬁcer and create a regulatory reform
task force. The task force is to identify regulations that:
(i) eliminate jobs, or inhibit job creation;
(ii) are outdated, unnecessary, or ineffective;
(iii) impose costs that exceed beneﬁts;
(iv) create a serious inconsistency or otherwise interfere with regulatory reform initiatives and policies;
(v) are inconsistent with the requirements of section 515 of the Treasury and General
Government Appropriations Act…or the guidance issued pursuant to that provision, in particular those regulations that rely in whole or in part on data, information, or methods that are not publicly available or that are insufﬁciently
transparent to meet the standard for reproducibility; or
(vi) derive from or implement Executive Orders or other Presidential directives that
have been subsequently rescinded or substantially modiﬁed.26

Such regulations will be scrutinised and perhaps targeted for elimination.27
Leadership changes, when coordinated with executive action, could lead to signiﬁcant
changes in how agencies decide how to implement their regulatory missions. The CEQ
could set an example. Before the President took ofﬁce, the agency issued guidance
pushing for expanded regulatory reviews, in particular of greenhouse gas emissions from
energy projects. However, under the President’s Infrastructure Executive Order, the CEQ
now is tasked with helping reduce regulatory reviews for high-priority and other infrastructure projects. This seems sure to provoke more court challenges from citizen groups to ﬁnal
regulatory actions, which could undermine the desire for overly accelerated change.
Efforts to streamline the regulatory process may get assistance from the nomination
of Judge Neil Gorsuch for a seat on the US Supreme Court. Judge Gorsuch has strongly
advocated taking a fresh look the Chevron28 doctrine, which requires courts to defer
strongly to administrative agencies on questions of statutory interpretation and
implementation.29 Administrative agencies have often used this deference to expand
the scope of their reviews or increase regulatory oversight. Because courts defer to
agency interpretations, agencies can expand their remit under the operative statutes
with a broad reading of their statutory authority. Judge Gorsuch, if conﬁrmed, would
join a court that is increasingly interested in taking on this issue.30

25
26
27
28
29
30

Presidential Executive Order on Enforcing the Regulatory Reform Agenda, EO 13777 (24 February
2017).
Ibid.
Ibid.
Chevron USA, Inc v Natural Res Defense Council, Inc, 467 US 837 (1984).
‘A Jeffersonian for the Supreme Court’ (The Atlantic, 1 February 2017) www.theatlantic.com/politics/
archive/2017/02/a-jeffersonian-on-the-supreme-court/515319.
‘Supreme Court Chipping Away at Agency Deference’ (Bloomberg BNA, 22 October 2015) www.bna.
com/supreme-court-chipping-n57982062598.

Journal of Energy & Natural Resources Law

7

2. Environmental regulation
2.1. Clean Air Act
The US Environmental Protection Agency (EPA) administers the Clean Air Act (CAA).
As an agency of the executive branch of the federal government, the EPA reports to the
President of the United States, and works closely with the President to pursue and
implement a speciﬁc policy agenda. On 17 February 2017, the US Senate conﬁrmed
Scott Pruitt, former Attorney General of Oklahoma, as the new EPA Administrator.
Prior to his appointment, Mr Pruitt vocally disagreed with signiﬁcant federal regulations recently promulgated by the Obama Administration – particularly in the
energy sector. In fact, in his ﬁrst speech at the EPA headquarters in Washington, DC,
Mr Pruitt clariﬁed his pragmatic view on regulations, stating that
[r]egulations ought to make things regular. Regulators exist to give certainty to those that
they regulate. Those that we regulate ought to know what’s expected of them so that they
can plan and allocate resources to comply. That’s really the job of a regulator.31

These views are likely to pervade the EPA’s agenda, including with respect to regulation
of and enforcement under the CAA.
2.1.1. NEW SOURCE PERFORMANCE STANDARDS SUBPART OOOOA
Section 111 of the CAA authorises the EPA to develop technology-based standards that
apply to speciﬁc categories of stationary sources, referred to as New Source Performance Standards (NSPS).32 Speciﬁcally, section 111(b) of the CAA requires the EPA to
establish emission standards for any category of new and modiﬁed stationary sources
that the EPA Administrator, in their judgement, ﬁnds ‘causes, or contributes signiﬁcantly to, air pollution which may reasonably be anticipated to endanger public
health or welfare’.33 Once an endangerment ﬁnding for a source category has been
established, the EPA must then establish ‘standards of performance’ that apply to
sources within that category that are constructed, modiﬁed or reconstructed after the
EPA proposes the NSPS for that particular source category. While the EPA has signiﬁcant discretion to deﬁne the source categories, determine the pollutants for which standards should be developed, identify the facilities within each source category to be
covered and set the level of the standards, such discretion is not unfettered.
Under President Obama’s Climate Action Plan: Strategy to Reduce Methane Emissions, on 18 September 2015, the EPA proposed technical amendments to the NSPS at
subpart OOOO ‘(establishing emission standards and compliance schedules for the
control of volatile organic compounds (VOCS)) for the crude oil and natural gas production, transmission and distribution sectors and also proposed new standards at
subpart OOOOa (establishing emission standards and compliance schedules for the
control of pollutant greenhouse gases (GHGs) for the crude oil and natural gas industry).34

31

32
33
34

Juan Carlos Rodriguez, ‘New EPA Chief Pledges to Change Regulatory, Legal Practices’ (Law360 , 21
February 2017) www.law360.com/articles/893816/new-epa-chief-pledges-to-change-regulatory-legalpractices.
See generally, 40 CFR Part 60.
42 USC s 7411.
See 80 Fed Reg 56,593 (18 September 2015).
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With respect to NSPS OOOOa (the most signiﬁcant of the proposed regulations), the
EPA’s primary goal was to impose upon the oil and gas industry new requirements to
reduce emissions of GHGs and to require that additional equipment and activities
comply with new source standards. Speciﬁcally, NSPS OOOOa established emissions
limitations for methane, which the Obama Administration observed as the ‘principal
[GHG] emitted by equipment and processes in the oil and gas sector’.35 The EPA conﬁdently declared that operators will be able to meet these standards utilising cost-effective
and readily available technologies. The EPA further stated that:
[t]he methane reductions from the ﬁnal New Source Performance Standards (NSPS) will
build on the agency’s 2012 rules to curb VOC emissions from new, reconstructed and
modiﬁed sources in the oil and gas industry…Reducing methane emissions is an essential part of an overall strategy to address climate change. Climate change impacts affect
all Americans’ lives, from stronger storms and longer droughts to increased insurance
premiums, food prices and allergy seasons.36

Typically, in a rulemaking of this nature (ie, one that is highly technical, subject to a
high level of scrutiny and controversy, and involves more than a dozen categories of
emissions sources) the EPA would take not less than a year and a half to evaluate
and address all stakeholder comments, resolve issues where feasible and publish a
ﬁnal rule. Here, however, only nine months after publication of the proposed rule,
the EPA (under the Obama Administration) published its ﬁnal rule on these NSPS proposals. Speciﬁcally, on 3 June 2016, the EPA issued the ﬁnal rule revising NSPS
OOOO and establishing NSPS OOOOa.37
Immediately upon publication of the ﬁnal NSPS OOOOa rule on 15 July 2016, the
State of North Dakota ﬁled a Petition for Review in the Court of Appeals for the District
of Columbia of the rule. Subsequently, eight more parties challenged the OOOOa regulations: the State of Texas; the American Petroleum Institute (API); the Western Energy
Alliance (WEA); the Texas Oil and Gas Association; the State of West Virginia; the
Independent Petroleum Association; the Interstate Natural Gas Association; and the
GPA Midstream Association (collectively, ‘Petitioners’). The cases have been consolidated under the lead case, State of North Dakota, et al v EPA, No 16-1242 (DC Cir
2016). Additionally, beginning on 15 August 2016, a number of states and environmental groups intervened (‘Intervenors’) in support of the EPA. The Intervenors
include, among others: the State of California, the State of New York, the State of
New Mexico, the City of Chicago, the Natural Resources Defense Council, the
Sierra Club, the Clean Air Council and the Environmental Defense Fund.
The Petitioners alleged multiple claims challenging NSPS OOOOa, including but
not limited to whether the rule improperly and unlawfully expands the oil and
natural gas source category, and together with NSPS OOOO and related amendments,
constitutes an abuse of due process; unlawfully regulates existing oil and natural gas
sources; and violates the US Constitution and the foundational cooperative federalism

35

36
37

EPA’s Air Rules for the Oil & Gas Industry, ‘EPA’s Actions to Reduce Methane Emissions from the Oil
and Natural Gas Industry: Final Rules and Draft Information Collection Request’ (May 2016) 2 www.
epa.gov/sites/production/ﬁles/2016-09/documents/nsps-overview-fs.pdf.
Ibid at 1–2.
81 Fed Reg 35824 (3 June 2016).
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structure of the CAA by failing to provide a meaningful mechanism for recognising
existing state-delegated programmes, among other claims.
On 4 January 2017, the US Court of Appeals for the DC Circuit ordered that the
challenges to NSPS OOOOa be further consolidated with pending challenges to two
additional EPA ﬁnal rules that have been under review for some time: Oil and
Natural Gas Sector: New Source Performance Standards and National Emission Standards for Hazardous Air Pollutants Reviews, 77 Fed Reg 49,490 (16 August 2012)
(2012 NSPS OOOO Rule); and Oil and Natural Gas Sector: Reconsideration of
Certain Provisions of New Source Performance Standards, 79 Fed Reg 79,018 (31
December 2014) (2014 NSPS OOOO Amendment).38 Proposals for a brieﬁng schedule
and format are currently due on 19 May 2017.39 The rule remains in effect pending the
litigation.
Compounding the judicial challenges to NSPS OOOOa, it is expected that the
policy initiatives and messages promoted by the Trump Administration EPA will
differ signiﬁcantly from those driven by the Obama Administration EPA. As stated
above, the US Senate conﬁrmed Scott Pruitt as the new EPA Administrator. In his
former role as the Attorney General of Oklahoma, Mr Pruitt was strongly opposed to
the EPA’s promulgation of NSPS OOOOa. And in fact, until recently, Oklahoma,
under the direction of Mr Pruitt, was a party to the lawsuit challenging NSPS
OOOOa. With Mr Pruitt at its helm, and pushing a federalism agenda, we can expect
the EPA to steer clear of, and in fact seek to actively revise or rescind, any action
the Administrator believes would exceed the EPA’s statutory authority or unduly regulate industry and the business community.40 In addition to the industry petitioners, the
fact that such a large number of states have chosen to challenge NSPS OOOOa provides
the EPA with a strong argument that the rule has signiﬁcant deﬁciencies that need to be
addressed in light of the CAA’s cooperative-federalism structure, by which the federal
government delegates to and entrusts states to regulate under and enforce federal law. In
short, while the future of NSPS OOOOa remains uncertain, it is most certainly a regulation to monitor – particularly for those operating in the oil and gas industry, and it is
expected that changes will be proposed in the near future.

2.1.2. CLEAN POWER PLAN
Also under the Obama Administration’s Climate Action Plan, the EPA promulgated
the Clean Power Plan (CPP), published on 3 August 2015.41 From the Obama
Administration’s perspective, the goal of the CPP was to reduce carbon pollution
from power plants by imposing the ﬁrst-ever national standards that address
carbon pollution from existing power plants. Again, the Obama Administration
EPA touted the rule as necessary to ﬁght climate change, ‘one of the greatest

38
39
40

41

See Per Curiam Order, State of North Dakota, et al v EPA, No 16-1242 (DC Cir 4 January 2017).
See Clerk’s Order, State of North Dakota, et al v EPA, No 16-1242 (DC Cir 27 January 2017).
Under this direction, policy-makers have already investigated whether the CRA (discussed in section 1,
above) could be used as a tool to dismantle NSPS OOOOa. The CRA, however, is not applicable to
NSPS OOOOa because it applies only to rules promulgated after 13 June 2016. Thus, the Trump
Administration cannot rely on the CRA to repeal the new regulations.
80 Fed Reg 64,662 (23 October 2015).
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Figure 1. States participating in Clean Power Plan litigation. Source: prepared by CRS from litigation ﬁlings in West Virginia v EPA.

environmental and public health challenges we face’.42 The EPA stated that the CPP
‘also shows the world that the United States is committed to leading global efforts
to address climate change’.43
The CPP has been referred to as ‘one of the more singularly controversial environmental regulations ever promulgated by the EPA’.44 Paralleling the DC Circuit litigation involving NSPS OOOOa, the numerous challenges to the CPP have also been
consolidated in the US Court of Appeals for the DC Circuit in West Virginia v EPA
et al, DC Circuit No 15-1363. In fact, as shown in Figure 1,45 27 states ﬁled petitions
challenging the CPP, including Oklahoma, North Dakota, Mississippi, West Virginia
and Texas as the key lead states. Other petitioners challenging the CPP include
labour unions, rural electric cooperatives and an association representing them, industry
and trade groups, non-proﬁt public policy organisations, and fossil-fuel-related

42
43
44
45

EPA, ‘Overview of the Clean Power Plan: Cutting Carbon Pollution from Power Plants’ (August 2016)
2 www.epa.gov/sites/production/ﬁles/2015-08/documents/fs-cpp-overview.pdf.
Ibid at 1.
Congressional Review Service Report, ‘Clean Power Plan: Legal Background and Pending Litigation
in West Virginia v. EPA’ (10 January 2017) https://fas.org/sgp/crs/misc/R44480.pdf.
Congressional Review Service Report, ‘Clean Power Plan: Legal Background and Pending Litigation
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companies and local electric utilities. In total, more than 100 parties ﬁled petitions challenging the CPP.
In this litigation, and again, parallel to the challenges to NSPS OOOOa, petitioners
have attacked the EPA’s underlying authority to promulgate the CPP. The key arguments on the merits include but are not limited to whether the EPA has exceeded its
authority under section 111 of the CAA; involve constitutional arguments relating to
federalism and separation of powers; and include record-based challenges to the achievability and reasonableness of the rule.
The CPP litigation has a unique and interesting procedural history. In late 2015,
petitioners ﬁled a motion requesting that the court stay the CPP for the duration of
the litigation. In January 2016, the DC Circuit denied the petitioners’ motion, stating
that ‘[p]etitioners have not satisﬁed the stringent requirements for a stay pending
court review’.46 Following this order, and in a rare procedural step, petitioners
applied to the US Supreme Court for a stay of the CPP. On 9 February 2016, in an unexpected 5–4 decision (and contrary to the DC Circuit’s order), the Supreme Court
granted the petitioners’ applications to stay the CPP, without any explanation.47
Thus, the CPP is currently stayed (eg, has no legal effect and cannot be enforced by
the EPA) during the pendency of the litigation.
Oral arguments were held in the DC Circuit litigation on 27 September 2016. Following the DC Circuit Court’s judgment, either party may seek review by the Supreme
Court (and is in fact expected to do so). Notably, the Supreme Court’s decision to stay
the CPP was one of Justice Scalia’s last votes prior to his passing on 13 February 2016.
Without a doubt, the vacancy left by Scalia’s departure will affect the course and
outcome of the CPP litigation.
In addition to the continuing CPP litigation, President Trump has made his position
clear on the CPP – dimming the outlook for its continuance: ‘We will eliminate the
highly invasive “Waters of the U.S.” rule, and scrap the $5 trillion dollar ObamaClinton Climate Action Plan and the Clean Power Plan.’48 As discussed above, Mr
Scott Pruitt has been named the new EPA Administrator, which carries with it a
status of Cabinet rank. As with NSPS OOOOa, Mr Pruitt has been at the forefront of
lawsuits challenging the CPP.
On 28 March 2017, the President issued his ‘Executive Order on Promoting Energy
Independence and Economic Growth’.49 The executive order rescinds several Obama
Administration presidential actions related to climate change. It also requires the EPA
to review all rules related to the CPP, including: (i) the ﬁnal rule entitled ‘Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating
Units’, 80 Fed Reg 64661 (23 October 2015) (Clean Power Plan); (ii) the ﬁnal rule
entitled ‘Standards of Performance for Greenhouse Gas Emissions from New, Modiﬁed,
and Reconstructed Stationary Sources: Electric Utility Generating Units’, 80 Fed Reg
64509 (23 October 2015); and (iii) the proposed rule entitled ‘Federal Plan
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Requirements for Greenhouse Gas Emissions From Electric Utility Generating Units
Constructed on or Before 8 January 2014; Model Trading Rules; Amendments to Framework Regulations; Proposed Rule’, 80 Fed Reg 64966 (23 October 2015).50
While this executive order requires a hard look at the CPP and related regulations, it
also requires that such actions be ‘appropriate and consistent with law’. The new
administration appears intent on unravelling the CPP, and has several options following
the executive order.51 First, the EPA could initiate a formal rulemaking process to eliminate the CPP. Unlike a proposed rule, a ﬁnal rule such as the CPP must go through the
same notice-and-comment rulemaking process to undo it as it went through to promulgate it in the ﬁrst place. This would take time and signiﬁcant legal resources. Second,
the administration could let the litigation play out in the DC Circuit Court. If the DC
Circuit Court judgment is not favourable, parties would appeal to the Supreme
Court, new Justice Gorsuch. And, third, to the extent the CPP remains, the EPA
could use its enforcement discretion and refuse to enforce the requirements of the
CPP, a path that Mr Pruitt would likely welcome. Simultaneously, President Trump
could instruct the Department of Justice to also refuse to defend or enforce the CPP.
And even if the agency did not defend or enforce the CPP, the CPP would still
remain in full force and effect, exposing the EPA to lawsuits from environmentalists
alleging that the EPA has failed to act on climate and other issues, and also exposing
companies to citizen suits under section 304(a) of the CAA.
As discussed in further detail below, whatever happens to both NSPS OOOOa and the
CPP, environmental groups and states are expected to ﬁght any attempt by the new administration (or other parties) to limit or eliminate the EPA and its rules such that any efforts to
undo existing regulations will face signiﬁcant hurdles both in Congress and in the courts.
2.1.3. THE ROLE OF STATES
The EPA does not have sole authority over protection of the environment and public
health. Indeed, many of the federal statutes (for example, Clean Air Act, Clean
Water Act, Safe Drinking Water Act and the Resource Conservation and Recovery
Act) contain provisions authorising states to petition for delegation of primary enforcement and regulatory authority as part of a cooperative federalism regime between the
state and the EPA, explained above.52 In addition, most states have laws that are analogues of the major federal environmental statutes, which authorise the states to adopt
regulations and requirements that apply to sources within the state.53
With respect to adoption of regulations, and as a general rule, under the federal
delegation programmes (which vary based upon the speciﬁc statute at issue), states
are required only to be at least as restrictive as federal standards; however, the
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federal statutes generally do not limit the state’s ability to adopt more restrictive standards.54 Thus, absent of state prohibitions on the adoption of standards more stringent
than federal requirements, states have signiﬁcant authority to adopt both regulations
that may be enforced under the federal regimes, as well as state-only requirements.
Given this broad authority, we expect several states to react with their own regulations
to ﬁll the gap that the Trump Administration may leave in its wake as it proceeds to unwind
or revise federal regulations adopted during the Obama Administration. Such states may
include: Colorado, California, Pennsylvania and New Mexico (among others). We think
this is particularly true in the context of the CAA and with respect to oil and gas development. In fact, several more progressive states have indicated their intent to increase and
improve their state regulatory regimes related to oil and gas emissions, despite the expectation that the Trump Administration will severely pull back or limit the scope of rules
related to emissions from oil and gas sources. For example, in February 2017, the Pennsylvania Department of Environmental Protection (PA DEP) published, for a 45-day
public comment period, proposed permitting requirements for new and modiﬁed
sources at unconventional natural gas well sites and remote pigging stations.55 The proposed permit requirements contain strict methane-reduction requirements that track those
contained in NSPS OOOOa, including a leak-detection-and-repair (LDAR) programme
requirement. Additionally, PA DEP recently asserted its continued commitment to drafting methane regulations for existing sources within the state, but did not announce a proposed timeline for the promulgation of those regulations. Similarly, Colorado has
previously adopted methane regulations related to the oil and natural gas industry, including existing sources,56 and has recently announced a stakeholder process that could
further enhance regulations related to oil and gas emissions sources in Colorado. In
both of these cases, these regulations would adopt the very requirements that the
Trump Administration seeks to overturn (eg, NSPS OOOO/OOOOa described herein)
as state requirements, and apply them to sources (eg, existing sources) that the EPA
may have neither the authority nor the resources to regulate at this time.
In addition to increased regulatory development, we expect that certain states may
increase their enforcement efforts in response to public, environmental and other concerns that a Trump EPA will not appropriately or comprehensively enforce against the
regulated industries. Because states have enforcement authority under both their federally delegated programmes and their state-only requirements, companies may ﬁnd
themselves in a regulatory environment that is as challenging, if not more challenging,
than what existed before the Trump Administration took ofﬁce.
2.2. ‘Waters of the United States’
On 29 June 2015, the EPA and the US Army Corps of Engineers (Corps) published a
ﬁnal rule further deﬁning the scope of ‘waters of the United States’ under the Clean
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See 5 Colo Code Regs s 1001-9:XVII.

14

S Anderson et al.

Water Act (CWA).57 Under the CWA, the Corps and the EPA can only assert jurisdiction over navigable waters, deﬁned under the statute only as ‘waters of the United
States’.58 In other words, only those waters the EPA or the Corps deem as waters of
the United States are subject to regulation under CWA programmes such as section
402 (National Pollutant Discharge Elimination System - NPDES) or section 404
(Permits for Dredged or Fill Material). As noted by the Supreme Court, in 2006, the
average applicant for an individual section 404 permit spent ‘788 days and $271,596
in completing the process, and the average applicant for a nationwide permit spen[t]
313 days and $28,915 – not counting costs of mitigation or design changes’.59 Thus,
the regulated community has always paid signiﬁcant attention to the regulatory and
judicial interpretation of the term ‘waters of the United States’ as that deﬁnition has signiﬁcant consequences for the regulated community.
The Clean Water Rule (also known as the ‘Waters of the United States Rule’) followed three US Supreme Court cases addressing the jurisdictional scope of the CWA.60
In the most recent of these decisions, Rapanos, Justice Scalia, in a plurality opinion,
held that the term ‘waters of the United States’ refers only to ‘relatively permanent,
standing or continuously ﬂowing bodies of water’ that can be used in interstate commerce (but not necessarily navigable in the traditional sense), and ‘only those wetlands
with a continuous surface connection to bodies that are “waters of the United States” in
their own right…are “adjacent to” such waters and covered by the [CWA]’.61 Justice
Kennedy, on the other hand, held that wetlands with a signiﬁcant hydrological, chemical, physical or biological nexus to waters of the United States were themselves waters
of the United States.62 Importantly, Justice Kennedy also held that the ‘signiﬁcant
nexus’ test could be met by looking at the wetlands at issue, ‘either alone or in combination with similarly situated lands in the region…’.63 Accordingly, Justice Kennedy
and Justice Scalia offered two very different, and equally controlling, interpretations
of the jurisdictional reach of the CWA, and Rapanos ultimately infused increased
uncertainty into already murky waters.
Through the Clean Water Rule, the Corps and the EPA’s stated purpose was to
increase regulatory certainty ‘through clearer deﬁnitions and increased use of brightline boundaries’.64 The Corps and EPA, however, wholly adopted the signiﬁcant
nexus standard as deﬁned by Justice Kennedy in Rapanos.65 The Corps and the
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EPA also promulgated more speciﬁc regulatory deﬁnitions for the ambiguous terms
necessary to apply the standard. Thus, in the Clean Water Rule, the EPA and the
Corps adopted a deﬁnition of ‘waters of the United States’ that many saw as
pushing the outermost limits of the CWA. Accordingly, the Clean Water Rule
proved extremely controversial and was heavily opposed by both states and the regulated community.
Ultimately, over 100 parties, consisting of states, industry and trade associations,
ﬁled a total of 22 petitions for judicial review of the Clean Water Rule.66 The petitions
for review were ultimately consolidated in the US Court of Appeals for the Sixth Circuit
and, on 9 October 2015, the US Court of Appeals for the Sixth Circuit issued a nationwide stay of the Clean Water Rule.67 After the stay was issued, a contentious and complicated battle over jurisdiction began, with industry and state petitioners asserting that
jurisdiction properly lay in the district courts, with the Sixth Circuit eventually holding
that jurisdiction was proper in the Sixth Circuit, as the Clean Water Rule was subject to
direct circuit court review.68 On 13 January 2017, the US Supreme Court granted certiorari to review the jurisdictional question.69
The grant of certiorari on the jurisdictional issue was generally seen as a gift to the
incoming Trump Administration. In the ﬁnal weeks of the Obama Administration, and
on the same day the Supreme Court granted certiorari, EPA, ﬁled its opening brief
defending the rule in the merits stage of the litigation in the Sixth Circuit.70 Thus,
the Court’s decision to review the jurisdictional question provided the Trump Administration with an automatic stay of the litigation that it clearly had no intent to continue
to defend – time the Administration could use to decide its next move in regard to the
Clean Water Rule.
That next move came on 28 February 2017, when the Trump Administration signed
an executive order directing the EPA to rescind the Clean Water Rule. The executive
order, entitled: ‘Restoring the Rule of Law, Federalism, and Economic Growth by
Reviewing the “Waters of the United States” Rule.’, directs EPA to review the Clean
Water Rule and to publish a proposed rule either rescinding or revising the rule.71
Notably, the executive order expressly instructs EPA to ‘consider interpreting the
term “navigable waters,” as deﬁned in 33 USC 1362(7), in a manner consistent with
the opinion of Justice Antonin Scalia in Rapanos v United States, 547 US 715
(2006)’. The executive order also directs the Attorney General to take the steps he
deems necessary concerning the current litigation over the rule.
The end result of the executive order, and the ultimate fate of the Clean Water Rule,
is still not clear. Revision or rescission of the Clean Water Rule will require that EPA
engage in formal rulemaking procedures pursuant to the Administrative Procedure Act
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(APA), which could take years.72 And EPA’s revised rule will be subject to additional
judicial review pursuant to the APA’s arbitrary and capricious standard, which will
require EPA to adequately explain its basis for the change in course.73 Thus, it is not
outside the realm of possibility that the rulemaking process, and subsequent judicial
review, could stretch beyond the Trump Administration’s ﬁrst term, which would
potentially subject EPA’s revised Clean Water Rule to the same fate met by the
current rule.

2.3. NEPA and NEPA reforms
The NEPA requires that federal agencies fully examine the environmental effects and
possible alternatives of all major federal actions.74 Speciﬁcally, federal agencies must
prepare an environmental impact statement (EIS) for all ‘[f]ederal actions signiﬁcantly
affecting the quality of the human environment’.75 If an agency is unsure whether an
action is likely to have ‘signiﬁcant’ environmental effects, the agency may prepare a
more concise environmental assessment (EA) to determine whether to prepare an
EIS.76 Importantly, the term ‘major federal action’ implicates a large swathe of
federal permitting and approval decisions relevant to both infrastructure projects and
energy development on federal lands, two stated priorities of the Trump
Administration.77
NEPA does not require that an agency actually select the alternative with the least
environmental impact, or impose substantive environmental requirements that agency
decisions must adhere to. Rather, the Supreme Court has made it clear that NEPA
imposes only procedural requirements.78 Under NEPA, federal agencies must take a
‘hard look’ at the environmental effects of all proposed actions, but as long as ‘the
adverse environmental effects of the proposed action are adequately identiﬁed and evaluated, the agency is not constrained by NEPA from deciding that other values outweigh
the environmental costs’.79 That is not to say, however, that NEPA lacks teeth. NEPA’s
procedural requirements are extensive. For example, when preparing an EIS, federal
agencies must consider the direct, indirect and cumulative impacts of the proposed
action; reasonable means to mitigate those impacts; and the reasonable alternatives
to the proposed action and the environmental effects of those alternatives.80 Complying
with these requirements can cost millions of dollars and can stretch project development timelines by years. NEPA’s procedural requirements also provide prospective litigants with a hook to challenge and vacate agency decisions, further delaying project
development.
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President Trump ran on a platform focused on removing what he and his advisers
view as unnecessary administrative hurdles to infrastructure and energy development.
Thus, because of the central role that NEPA plays in these areas, we expect to see the
Trump Administration pursue some form of NEPA reform during his tenure in
the White House (either legislative or regulatory). Already, on 24 January 2017, the
White House issued an executive order entitled: ‘Expediting Environmental Reviews
and Approvals for High Priority Infrastructure Projects’.81 Under the executive order,
the governor of a state or the head of a federal agency may request that the CEQ (as
explained above, the agency tasked with promulgating NEPA’s implementing regulations) determine that a particular infrastructure project qualiﬁes as a ‘high-priority’
project. In determining whether a project qualiﬁes as ‘high priority’, the CEQ is directed
to consider ‘the project’s importance to the general welfare, value to the Nation, environmental beneﬁts, and such other factors [the CEQ] deems relevant’. If the CEQ deems a
project ‘high priority’, the CEQ must then ‘coordinate with the head of the relevant
agency to establish, in a manner consistent with law, expedited procedures and deadlines
for completion of environmental reviews and approvals for such projects’.
At this early stage, it is unclear what the effect of Trump’s recent executive
order will be, and what the contemplated ‘expedited review’ may entail. Ultimately,
the executive order seems more focused on ensuring that agency resources are
diverted to reviewing high-priority projects than on fostering substantive NEPA
reform. Furthermore, the language, ‘in a manner consistent with law’, is telling
and highlights the primary issue the Trump Administration will face in fostering
substantial NEPA reform. Any signiﬁcant changes to the CEQ’s implementing
regulations, or to agency-speciﬁc NEPA procedures, must still ensure that the
ﬁnal review complies with the requirements of the statute and the vast body of
case law interpreting it. Thus, any meaningful NEPA reform will likely require legislative action. That said, there are a few areas where the CEQ and other federal
agencies broadened the scope of NEPA under the Obama Administration and
those areas may be subject to easy repeal or revision by the Trump Administration
to the extent not required by law (as expressed and identiﬁed through judicial
decisions).
For example, what is likely at the top of the climate-change-sceptical President’s
NEPA list is the CEQ’s guidance on the consideration of climate change under NEPA.
On 5 August 2016, the CEQ under the Obama Administration published ﬁnal, non-regulatory guidance on the consideration of climate change under NEPA. See CEQ, ‘Final
Guidance for Federal Departments and Agencies on Consideration of Greenhouse Gas
Emissions and the Effects of Climate Change in National Environmental Policy Act
Reviews’ (5 August 2016) (‘Final Guidance’). The guidance was over six years in the
making.82 Because the guidance is non-regulatory and did not undergo notice and
comment rulemaking, the CEQ under the Trump Administration could simply revoke
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the guidance without having to follow APA rulemaking procedures.83 Federal courts,
however, have made it clear that climate change ‘falls squarely within NEPA’s focus’
and must be evaluated under NEPA.84 And while the Final Guidance would not be considered ‘an authoritative interpretation of NEPA’s requirements entitled to deference’,
courts will look to agency guidance when interpreting statutory requirements.85 Thus,
simply withdrawing the guidance could result in piecemeal litigation over how climate
change is evaluated as individual GHG-emitting projects are challenged, further delaying
project approval and development. As discussed above, it is still expected that the infrastructure development championed by President Trump, and all energy-related decisions
on public lands, will be subject to NEPA, including an evaluation of climate change.
Accordingly, rather than rescinding the Final Guidance entirely, the Trump Administration may issue revised guidance seeking to limit the scope of how, when and to
what extent climate change should be considered under NEPA.
Other potential vehicles for enacting NEPA reform, and an area we will be watching
closely, are the agency-speciﬁc manuals, handbooks and memoranda that guide the
NEPA process. From a practical standpoint, these internal documents are what guide
the Agency and the project proponent through the NEPA process, and they often establish important procedural presumptions such as whether an EA or EIS is required, presumptive timelines, and when the Agency should conduct supplemental NEPA
analyses.86 Internal policy manuals and handbooks, much like the CEQ climatechange guidance discussed above, could be revised without the Agency having to
follow formal APA rulemaking procedures, and without being subject to judicial challenge. Thus, these internal policy documents could provide the Trump Administration
with an avenue through which to create efﬁciencies and improvements in the NEPA
process and the timing thereof. As discussed above, however, even if federal agencies
under the Trump Administration were to revise their internal NEPA policies and procedures, the NEPA processes the Agency ultimately employs must still conform to
the requirements of the statute. Thus, federal agencies under the Trump Administration
will still be required to prepare an EIS when necessary and take a ‘hard look’ at the
environmental effects of their actions.
3. Public lands
3.1. Sale/privatisation of public lands
The US federal government owns and manages about one-third of the land in the US.87
Much of this public land is located in the western half of the US. Federal lands are also
rich in minerals and, therefore, host robust mineral-development efforts. In the ﬁscal
year 2014, for example, the federal lands produced 651 million barrels of oil, 3,551
BCF of natural gas and 402 million tonnes of coal.88 The Republican Party has been
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historically resistant to the management of lands by the federal government, preferring
that such lands be either transferred to the states or sold to private parties. As stated in
the Republican Party platform:
The federal government owns or controls over 640 million acres of land in the United
States, most of which is in the West…Federal ownership or management of land also
places an economic burden on counties and local communities in terms of lost
revenue to pay for things such as schools, police, and emergency services. It is
absurd to think that all that acreage must remain under the absentee ownership or management of ofﬁcial Washington. Congress shall immediately pass universal legislation
providing for a timely and orderly mechanism requiring the federal government to
convey certain federally controlled public lands to states. We call upon all national
and state leaders and representatives to exert their utmost power and inﬂuence to urge
the transfer of those lands, identiﬁed in the review process, to all willing states for the
beneﬁt of the states and the nation as a whole. The residents of state and local communities know best how to protect the land where they work and live. They practice bootson-the-ground conservation in their states.89

President Trump does not appear to accept his party’s impulse toward returning the
federal public lands (or some major portion of them) to the states. In an interview with
Field and Stream magazine, President Trump was asked about transferring federal
lands to the states. He replied:
I don’t like the idea because I want to keep the lands great, and you don’t know what the
state is going to do. I mean, are they going to sell if they get into a little bit of trouble?
And I don’t think it’s something that should be sold. We have to be great stewards of this
land. This is magniﬁcent land. And we have to be great stewards of this land.90

Trump’s opposition to the federal divestment of the public lands was reinforced by
his appointment of Ryan Zinke (R-Mont) to be the Secretary of the Interior. Secretary
Zinke opposes the sale of federal lands.91 He has said publicly, ‘I will not tolerate
selling our public lands’ and, as a US Congressman, voted against a bill to transfer
national forest lands to the states.92 In his conﬁrmation testimony before the US
Senate, Secretary Zinke was again asked about the sale of federal lands: ‘I am absolutely against transfer and sale of public lands. I can’t be more clear.’93 While Secretary
Zinke’s position is clear, some Republicans are pushing to have Utah Congressman
Michael E Noel appointed to Head the Bureau of Land Management (BLM), the
agency responsible within the Department of the Interior for the largest area of
federal lands.94 Noel advocates the transfer of federal lands, and is an advocate for a
proposal that would transfer 31 million acres of federal lands to his home state of
Utah.95
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It appears that there will be ongoing tension on this issue. That tension may arise
between the Trump Administration and the Republican Congress, or within the
Trump Administration itself. While President Trump has expressed his desire to preserve
federal ownership of the public lands, it is not clear that he would veto a bill passed by the
Republican Congress authorising a transfer of federal lands to a state or states.
3.2. Mineral development on federal lands
While President Trump and Secretary Zinke may diverge from Republican Party orthodoxy on the continued federal ownership of public lands, both the President and the
Secretary accept the goal of promoting mineral development of the federal lands.
The short statement of the Trump Administration’s energy policy, posted on the
White House website, makes this clear: ‘We must take advantage of the estimated
$50 trillion in untapped shale, oil, and natural gas reserves, especially those on
federal lands that the American people own.’96 Secretary Zinke has also been a constant
supporter of mineral development on federal public lands.97 His testimony before Congress as the President’s nominee for the role of Secretary of the Interior was entirely
consistent with this view.98
3.3. Indian lands
During his campaign for the presidency, Donald Trump formed a ‘Native American
Coalition’, chaired by Congressman Mark Wayne Mullin of Oklahoma. The press
release announcing the formation of the Coalition focused on removing regulatory barriers to the economic development of Indian tribes.99 After the election, some members
of the Coalition ﬂoated the idea of privatising Indian lands as a way of avoiding federal
regulation of Indian mineral development.100 According to Chairman Mullin, ‘We
should take tribal land away from public treatment…As long as we can do it without
unintended consequences, I think we will have broad support around Indian
Country.’101 The Coalition is not advocating the wholesale divestiture of tribal lands
to non-Indian ownership, but rather taking land out of federal hands and putting it
into private ownership. The Coalition recognises the need to protect tribal sovereignty.
Ross Swimmer, a member of the Coalition, suggests, for example, that the approach to
privatisation could include some limit on the sale of lands to non-tribal interests.102
Mullin later objected to the characterisation of his statement as advocating privatisation of Indian lands. Mullin said the recent article misquoted him. He doesn’t want to
privatise Indian lands, he says. He just wants to make it easier for tribes to do business
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without the approval of the federal government – to ‘cut through the red tape of
bureaucracy’. He added, ‘It’s tribal land given to sovereign nations, but it’s treated
like public land. They can’t develop their resources. We want them to be treated like
private landowners.’103
Secretary Zinke, in responses to questions related to Senate hearings on his nomination, distanced himself from the talk of privatisation:
Question 33: Reuters has reported that the incoming administration aims to privatize oil
rich and coal-rich Indian reservations. Can you comment on your understanding of such
conversations, and what is your opinion on whether we should privatize tribal lands for
the purpose of extracting energy resources?
Response: I have not personally reviewed the referenced Reuters’ report. I am unaware
of any effort by anyone to privatize tribal lands.104

In his testimony and in his response to questions from the Senate, Secretary
Zinke was quick to note his commitment to tribal sovereignty, and recognising
the ongoing efﬁcacy of the trust relationship between the federal government and
Indian tribes.105
Secretary Zinke is likely to accept the goal of the Trump Administration to decrease
the bureaucracy and regulations applicable to development of resources in Indian
Country. The Secretary does not, however, seem inclined to adopt a radical revision
of the twin concepts of the trust relationship and tribal self-determination. There is
always a tension between the trust relationship and self-determination.106 The Republican Party Platform, while acknowledging the trust relationship, clearly leans toward
enhancing tribal self-determination: ‘Our approach is to empower American Indians,
through tribal self-determination and self-governance policies, to develop their greatest
assets, human resources and the rich natural resources on their lands, without undue
federal interference.’107 While, as noted elsewhere, the Trump Administration seems
willing to diverge from the party’s platform, in the area of Indian lands, it seems
likely that the approach articulated in the Platform will be consistent with Indian
policy in the Trump Administration.
3.4. Solicitor’s opinions from the Obama Administration
The Solicitor for the Department of the Interior issued several opinions late in the
Obama Administration, including eight after the election of President Trump in November 2016.108 The formal opinions of the Solicitor, called ‘M-Opinions’, are binding on
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the agency, including its administrative law judges.109 While the M-Opinions are technically directed to the agency, the opinions can affect private parties.110
The Acting Secretary of the Interior, K Jack Haugrud, suspended four of these
opinions because they were ‘written in part to support regulations, decisions, or nationwide guidance or policies that are currently under review by the new administration’.111
The four suspended opinions are:
● M-37038:

● M-37039:

● M-37041:

● M-37042:

109

110
111

Tribal Treaty and Environmental Statutory Implications of the Dakota Access
Pipeline (4 December 2016)
In this opinion, the Solicitor found that:
(i) Lake Oahe did not diminish Cheyenne River or Standing Rock Sioux
Reservations;
(ii) Portions of the land with Lake Oahe are within the boundary of both
reservations;
(iii) Congress recognised Sioux hunting and ﬁshing rights; and
(iv) Tribe also has water rights that may be relevant.
The opinion states that the US Army Corps of Engineers (‘Corps’) has
sufﬁcient justiﬁcation to deny permits for the Dakota Access Pipeline. The
opinion also ﬁnds that, before the Corps issues the permit, the Corps will need
more consultation, more NEPA analysis and further assessment of socioeconomic impacts.
The Bureau of Land Management’s Authority to Address Impacts of its Land Use
Authorizations through Mitigation (21 December 2016)
In this opinion, the Solicitor found that BLM has authority to require mitigation when
authorising the use of public lands. The Department of the Interior has added a section
to the Departmental Manual creating a landscape-scale mitigation policy. Based on an
analysis of the Federal Land Policy and Management Act (FLPMA) policy of multiuse/sustained yield and prevention of unnecessary or undue degradation, the Solicitor
believes that the Secretary of the Interior has authority to require compensatory
mitigation for the use of federal public lands.
Incidental Take Prohibited Under the Migratory Bird Treaty Act (10 January 2017)
Some courts have limited the prohibition on taking migratory birds to incidental
taking. In this opinion, the Solicitor found that the Migratory Bird Treaty Act
prohibits incidental takes.
Authority of US Fish and Wildlife Service to Manage Non-Federal Oil and Gas
Activities Underlying National Wildlife Refuges (12 January 2017)
The United States Fish and Wildlife Service (USFWS) publishes regulations
governing the exercise of non-federal oil and gas rights within National Wildlife
Refuge System Lands (ie, non-federal oil and gas under Refuge System Lands). In
this opinion, the Solicitor found that USFWS can require a permit for development of
these oil and gas rights.
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4. Enforcement and litigation
4.1. Enforcement trends from Obama to Trump
As discussed above, President Obama’s executive agencies generally aggressively and
broadly expanded their regulatory missions. They did this not only by issuing a variety
of new regulations over the President’s eight years in ofﬁce, but also by enforcing regulations new and old with a vigour and attention to compliance that was, in many ways,
foreign to the previous George W Bush Administration. The Obama Administration
focused on proactively using agency enforcement, along with regulatory guidance
and rulemaking procedures (and, some commenters emphasise, ‘sue-and-settle’ collusion lawsuits with environmental groups)112 to force industry compliance. The Administration largely focused on the environment (examples are the Clean Power Plan, the
Stream Protection Rule, rules on greenhouse gases as they affect climate change, and
the scope of the Clean Water Act), workers and safety, along with anti-trust and
other efforts to ensure businesses acted fairly. And President Obama was not shy
about promulgating regulations. From 2009 to 2016, for example, EPA promulgated
3,900 new rules.113 And numerous news outlets in December 2016 emphasised that
the Federal Register, the US Government’s ofﬁcial compendium of regulations issues
by administrative agencies, was over 19,000 pages long last year, the longest ever.114
But those data are not nearly as illuminating as the ones that demonstrate the Obama
Administration’s ambitious agenda for actually enforcing many of those regulations
(and ones that have been on the books for years). For example, President Obama targeted energy extraction at upstream and midstream oil and gas operations during an
era of incredible domestic energy production led by the unconventional production
of natural gas. Among other effects on industry, this resulted in an unprecedented
air-pollution settlement with Noble Energy Inc, which paid $73m for alleged violations
related to faulty vapour-control systems on controlled condensate storage tanks that
caused illegal emissions of toxic chemicals from some of the company’s Colorado
facilities.115 In keeping with the Obama EPA’s broad initiative to combat methane emissions and hazardous air pollutants, Noble also had to install infrared cameras and
pressure monitors on its facilities.116 The former administration also focused on
Clean Air Act regional-haze, and New Source Review/Prevention of Signiﬁcant
Deterioration enforcement. Aside from its Clean Air Act efforts, the Obama EPA prioritised other industrial discharges as well, especially under the Clean Water Act (including coal ash from power plants, and a bevy of additional focus areas, including but not
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limited to environmental justice, marine debris, municipal wastewater infrastructure,
hazardous waste, pesticides at day-care facilities, surface impoundments, wetlands
and worker protection standards). All of this put industry on edge – waiting for the
next shoe to drop.
Under President Trump, the regulatory focus has already changed dramatically.
Throughout his electoral campaign, President Trump emphasised his view that the
US has become an ‘administrative state’,117 a federal government bloated by regulations that are ‘unnecessary’ and do nothing more than burden industry. So far, less
than two months into his presidency, the Trump Administration has lived up to the
promises of its leaders. Steve Bannon, Senior Advisor to the President (and widely
believed to have powerful inﬂuence over Mr Trump), in rare public comments, proclaimed in February at conservative loyalists’ Conservative Political Action Conference that the new administration and Trump’s Cabinet picks would rip up the
Obama regulatory agenda, and are focused on ‘deconstruction of the administrative
state’, and will weaken regulatory agencies and other bureaucratic entities by emphasising what’s good for business and the economy. ‘The way the progressive left runs,
is if they can’t get it passed, they’re just going to put in some sort of regulation in
an agency’. Bannon continued: ‘That’s all going to be deconstructed and I think
that’s why this regulatory thing is so important.’118 Such statements are remarkably
radical, even for a conservative presidential administration.
It’s easy to deduce from Mr Trump’s focus on deregulation that statutory and regulatory enforcement efforts also will change under President Trump – resulting in fewer
actions brought against industry, and more freedom from regulations for industry to
operate. Judging from the President’s ﬁrst moves on enforcement, this likely will
prove true. The most startling news so far is that the President is considering closing
EPA’s enforcement ofﬁce, the Ofﬁce of Enforcement and Compliance Assurance
(OECA), the EPA arm whose 3,000 employees handle civil and criminal enforcement
of the country’s federal environmental laws while promoting environmental justice and
other programmes designed to keep the public safe.119
And President Trump’s picks to head the EPA and the Department of Justice (DOJ),
which brings environmental cases that the EPA investigates and prepares, bolster the
conclusion that enforcement will change dramatically. EPA Administrator Scott
Pruitt and Attorney General Jeff Sessions are known for their pro-industry, anti-regulatory policy positions. Pruitt, as Attorney General of Oklahoma, was well known
for his laissez-faire approach to regulatory enforcement, having shuttered that state’s
environmental enforcement unit in his ofﬁce in 2011, and he’s been a vocal critic of
the agency he’s been tasked to run – focusing on alleged ‘overreach’ by EPA in its
enforcement efforts. He described himself on his Oklahoma AG website as ‘a
leading advocate against the EPA’s activist agenda’ who ‘established Oklahoma’s
ﬁrst federalism unit to combat unwarranted regulation and overreach by the federal
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government’.120 He’s also a climate-change sceptic, and a well-known friend of the
energy industry. However, in what many consider an encouraging nod to reason,
Administrator Pruitt told the Wall Street Journal on 18 February 2016, that:
[t]he greatest threat we’ve had to economic growth has been that those in industry don’t
know what is expected of them. Rules come that are outside of statutes. Rules get
changed midway. It creates vast uncertainty and paralysis, and re-establishing a vigorous
commitment to rule of law is going to help a lot.121

Many are hopeful that Mr Pruitt follows what some see as a basic commitment to the
law, to clean air and clean water, and to allowing states to regulate in lieu of EPA intrusion. Importantly, however, as discussed above, if Mr Pruitt aligns with President
Trump in rolling back signiﬁcant regulation, and also promotes federalism, we may
well see certain progressive states, like California or New York, taking more aggressive
regulatory action against industry operators to ‘gap ﬁll’ where Mr Pruitt and President
Trump fail to regulate. Sessions, for his part, is known as a small-government conservative hawk who’s also a climate sceptic. But the most important of Trump’s picks with
regard to enforcement would be the head of the OECA. That position hasn’t been ﬁlled,
of course, because the OECA itself may be on the chopping block.
But none of this means that federal enforcement of environmental laws will simply
end. In fact, Administrator Pruitt told the Wall Street Journal that:
[t]here is no reason why EPA’s role should ebb or ﬂow based on a particular administration, or a particular administrator.…Agencies exist to administer the law. Congress
passes statutes, and those statutes are very clear on the job EPA has to do. We’re
going to do that job.122

There are other considerations as well. As four former EPA and DOJ ofﬁcials, including
Hogan Lovells’ own former DOJ environmental enforcement lawyer, Justin Savage,
explained immediately after the election,123 the intricacies and mechanics of the regulatory enforcement world do not rise and fall on a president’s agenda alone. For
example, EPA’s budget – even during the Obama Administration – has declined signiﬁcantly in the past few years, so Trump’s agenda to decrease it further comes as no surprise. This is likely to affect some enforcement initiatives, which could be scrapped or
pared back in favour of other priorities.
But if the Trump Administration were to eviscerate enforcement initiatives and
resources that could help solve big problems – for example, a clean-water crisis, a
mass-pollution event or a large-scale scandal – the American public, along with its
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representatives on both sides of the aisle, would rise up in protest. The Obama Administration entered into a $20bn settlement with British Petroleum (BP) in an enforcement
effort targeting BP for the explosion of the deadly and environmentally devastating
Deepwater Horizon rig in the Gulf of Mexico in 2010. And it secured a nearly
$15bn settlement with Volkswagen for the manufacturer’s alleged installation of socalled defeat devices to evade diesel emission limits. These are the types of largescale issues that the Trump Administration simply could not ignore. ‘Do I think
Donald Trump will simply ﬁre all the hundreds of enforcement attorneys? No,’
Savage said: ‘Would a Trump Administration still have enforced over the Macondo
spill, the VW issues or the West Virginia water spill? Absolutely. Those cases that
are serious and require enforcement will continue to get them.’124 Moreover, former
ofﬁcials doubt President Trump will stop his agencies from working on the numerous
pending cases on DOJ staffer’s desks, especially because many of the staffers are career
employees whose allegiances run to the agencies and the law – not to one administration or another.
There are a few other considerations related to enforcement. (1) The Trump Administration, in its bid to allow states more freedom to manage their own affairs, likely will
spend less time and energy monitoring states whose agencies are tasked through EPA
delegation with enforcement of federal environmental programmes (eg, Clean Air Act
State Implementation Plans and Clean Water Act NPDES permits). But that could be a
positive thing as well, as states take on the mantle of various environmental issues that
are important to citizens but not to the new administration. (2) The Trump Administration seems to have little regard for science, data or the accuracy of information.
This could play a signiﬁcant role in whether enforcement efforts commence, even
when all objective facts demonstrate they should, and could dramatically inﬂuence
policies, regulations and the role of administrative agencies that are supposed to
harbour the federal government’s technical expertise. (3) Numerous polls demonstrate
that the current White House is massively out of step with the priorities of mainstream America when it comes to environmental issues. Although the President
has claimed he is for clean air and clean water,125 actions speak louder than
words, and his focus on dismantling the Clean Power Plan and undermining
climate-change science and policy, all to promote his ‘America First’ economic policies, is already creating opportunities for states and citizen groups to take advantage
of the new administration’s retreat from regulation and enforcement. For example, as
discussed above, on 28 February 2017, the Trump Administration signed an executive order directing the EPA to review and rescind the Clean Water Rule promulgated
by EPA in 2015.126 This move will likely empower some states to regulate waters
based on the current jurisdictional framework while EPA takes a back seat during
review of the rule.
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4.2. Challenges in the courts
4.2.1. NGO FUNDING
Non-governmental organisations (NGOs) and states are expected to ﬁll the enforcement
void created by federal agencies’ retreat from Obama-era policies, and to attack the
Trump Administration’s emphasis on business over environment. And the Supreme
Court likely will weigh in on a number of issues important to energy and environmental
interests.
Environmental NGOs are expected to ﬁle a greater number of lawsuits than they
have in a decade. Many of those actions will take the form of citizen suits, in which,
through various federal statutes, citizens ‘stand in the shoes’ of agencies that are perceived by NGOs as failing to properly enforce those laws. When the Trump Administration pushes forward on infrastructure projects, as it says it will, NGOs likely will ﬁle
citizen suits in an effort to block those projects for failure to abide by the National
Environmental Policy Act and other laws. And NGOs are sure to take up the air,
water, land-use and climate-change issues the Obama Administration pushed on to
the conventional and renewable-energy and other industries.
NGOs have made their stances obvious and unmistakable: over a bold red background, the Sierra Club website proclaims: ‘Join the Fight. Protect Our Planet from
Trump. Donate Now’.127 Indeed, since the ﬁrst minutes after President Trump was
elected, it has never been easier for environmental NGOs to raise money. Fundraising
proceeds at a furious pace to ‘Fight Donald Trump’s Environmental Assault’, as the
Natural Resources Defense Council urges.128 Whether they bring citizen suits,
intervene in already commenced enforcement efforts by the government to hold industry accountable, or team up with or against states, environmental NGOs will play a
powerful role in energy and environmental law while the Trump Administration is in
power.
States also will rise to the challenges presented by Trump’s deregulatory agenda.
The Trump Administration is already causing some states to redouble their own
efforts to regulate industry to protect the environment.129 States like California
already lead much of the world on progressive climate change policy.130 And certain
states can also be anticipated to partner with NGOs on ﬁling enforcement cases and
trying to pick up some of the dockets that may decline at EPA and DOJ. Other
states, such as Colorado, which will continue to regulate the oil and gas industry in
unprecedented ways – from baseline groundwater monitoring to methane detection
and repair131 – will ﬁll regulatory roles the federal government either has never fully
occupied, or will cease to occupy in the same way under President Trump.
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5. Impacts of Trump Administration on speciﬁc energy sectors
5.1. Upstream oil and gas
As discussed above, encouragement of energy development on federal lands and the
abandonment of Obama’s aggressive enforcement regime can only be seen as positive
developments for oil and gas producers.132 These developments, in combination with
stabilising commodity prices, have resulted in a positive sentiment and optimism in the
industry.133 The nomination and conﬁrmation of Rex Tillerson, former CEO of ExxonMobil, as Secretary of State further demonstrates the President’s admiration of the
industry.
However, oil and gas development on private lands is largely subject to state law
and regulation by state agencies – not federal law. Moreover, there is a growing grassroots political movement to provide local governments – cities, towns and other municipalities – with increased authority over drilling and production.134 And, similar to the
increased activities of NGOs in citizen suits, it seems likely that these organisations will
lobby their state and local governments for increased regulation of the industry.
Perhaps nowhere else has the issue of state-versus-local regulation of oil and gas
development been more controversial than in Colorado. In 2012 and 2013, through
voter referendum, two Colorado cities, Longmont and Fort Collins, banned hydraulic
fracturing.135 Another municipal government, Boulder County, enacted ordinances in
2012 that putting a moratorium on oil and gas drilling.136 The Fort Collins and
Longmont laws were challenged in court by industry and, in May of 2016, the Colorado Supreme Court ruled that the local laws violated state primacy and were
struck down as unconstitutional.137 In response, citizen groups attempted to place
on the statewide ballot amendments to the Colorado constitution that would have
expressly allowed local governments to regulate oil and gas development, putting
these governments on par with the state.138 This was an alarming proposition for
industry because the amendment would have allowed local governments to ban
oil and gas activities within their jurisdictions and, at the very least, would have
resulted in a patchwork of regulations across the state.139 The proponents of these
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measures narrowly missed getting enough signatures to place the amendment on the
ballot.140
Despite the Colorado Supreme Court striking down the Fort Collins and Longmont fracking bans, ten days after the election of Trump, Boulder County approved
an extension of its drilling moratorium.141 In response, the Colorado Secretary of
State sued the County arguing that the outcomes in the Fort Collins and Longmont
cases preclude extension of local drilling bans.142 Another municipality, Broomﬁeld,
considered a moratorium but the measure was withdrawn by the county commissioners in exchange for the withdrawal of drilling permit applications by an oil
and gas producer.143
Given Trump’s energy policy and dedication to roll back regulation aimed at
climate change, it seems likely that anti-oil and gas activists will focus their attention
on the state and local government in states like Colorado to attempt to inﬂuence
energy policy.

5.2. Natural gas and oil/liquids pipelines regulation and infrastructure
5.2.1. KEYSTONE XL PIPELINE
On 24 January 2017, President Trump issued a presidential memorandum inviting
TransCanada Keystone Pipeline, LP (‘TransCanada Keystone’) ‘to promptly resubmit its application to the Department of State for a Presidential permit for the construction and operation of the Keystone XL Pipeline’.144 The memorandum directs the
Secretary of State to reach a ﬁnal permitting determination, ‘including a ﬁnal decision
as to any conditions on issuance of the permit that are necessary and appropriate to
serve the national interest’, within 60 days of a re-submitted application.145 The memorandum further directs the Secretary of the Army, in the event that a presidential permit
is granted, to instruct the Assistant Secretary of the Army for Civil Works and the US
Army Corps of Engineers (‘Corps’) to review and approve as warranted, in an expedited manner, requests for authorisation to utilise Nationwide Permit 12 under
section 404(e) of the Clean Water Act,146 with respect to crossings of ‘waters of the
United States’ by the Keystone XL Pipeline,147 and further directs the Secretary of
the Interior and the Directors of the Bureau of Land Management and the US Fish
and Wildlife Service to approve requests for approvals related to the pipeline.148
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The Keystone Memorandum is the latest development in a long and politically
fraught process. The Keystone XL Pipeline is proposed to transport Western Canadian
Sedimentary Basin crude oil from an oil supply hub near Hardesty, Alberta to delivery
points in Oklahoma and Texas. TransCanada Keystone initially applied for a presidential permit for the border-crossing facilities in September 2008.149 Over time, the
project became a ‘ﬂashpoint’ for environmentalists, who alleged that the pipeline
would result in higher GHG emissions.150 In December 2011, Congress passed legislation requiring the President to decide within 60 days whether to approve the application; in response, President Obama denied the application on 18 January 2012,
stating that the Department of State required additional time to obtain and analyse
necessary information.151 TransCanada Keystone submitted a second application for
a presidential permit in May 2012,152 but after further review, the Department of
State in November 2015 determined to deny the permit, citing the need ‘for the
United States to prioritize actions that are not perceived as enabling further GHG emissions globally’.153 In response, TransCanada Keystone ﬁled a complaint in the federal
district court alleging that the decision constituted unlawful executive action and
seeking declaratory and injunctive relief.154 In addition, TransCanada Keystone’s
parent sought arbitration under Chapter 11 of the North American Free Trade Agreement (NAFTA) before the International Centre for the Settlement of Investment Disputes, alleging that the US’ actions with respect to the Keystone XL project violated
NAFTA.155
Following issuance of the memorandum, TransCanada Keystone submitted its
application for a presidential permit to the State Department on 26 January 2017,156
thus starting the clock for action by the Department of State to issue a ﬁnal decision
on or before 27 March 2017.157 The Keystone Memorandum does not guarantee that
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‘Trump Says He Told Aide to Threaten Keystone XL Pipeline over Arbitration Case’ Washington
Post (22 March 2017).
Application of TransCanada Keystone Pipeline, LP for a Presidential Permit Authorizing the Construction, Connection, Operation, and Maintenance of Pipeline Facilities for the Importation of Crude Oil to
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the Keystone XL Pipeline will be permitted and completed, but it provides an opportunity for revival of the project and, in conjunction with changing agency leadership
as a result of the change in administrations, provides a more favourable political
environment. The project still requires some state permits, and there remains the possibility of litigation, potentially fuelled by allegations that agency decisions have been
inﬂuenced by political considerations rather than record evidence.

5.2.2. DAKOTA ACCESS PIPELINE
On 24 January 2017, President Trump issued a presidential memorandum directing the
Secretary of the Army to instruct the Assistant Secretary of the Army for Civil Works
and the Corps to take actions necessary to ‘review and approve in an expedited manner,
to the extent permitted by law and as warranted, and with such conditions as are necessary or appropriate’, requests for approvals to construct and operate the DAPL.158 The
memorandum also called for consideration of whether to rescind or modify, as appropriate, a 4 December 2016 memorandum by the Assistant Secretary of the Army for
Civil Works concerning a proposed crossing of Lake Oahe in North Dakota, as well
as a 18 January 2017 notice of intent to prepare an environmental impact statement concerning an easement to cross the lake.159
The DAPL is a 30-inch diameter pipeline that will extend approximately 1,172
miles, and connect the Bakken and Three Forks oil production areas in North
Dakota to an existing crude-oil market near Patoka, Illinois, and is projected to transport
approximately 570,000 barrels of crude oil per day.160 Ninety-nine per cent of the pipeline’s route traverses private land,161 and DAPL has received applicable regulatory
approvals in North Dakota,162 South Dakota,163 Iowa164 and Illinois165 for construction
of the pipeline. However, the proposed pipeline route also crosses federal water at Lake
Oahe on the Missouri River in North Dakota, and thus requires authorisation from the
Corps. The proposed crossing is located approximately one-half mile upstream of the
boundary of the Standing Rock Sioux Tribe (‘Standing Rock Sioux’) reservation.166
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On 25 July 2016, the Corps issued an environmental assessment ﬁnding that the proposed construction would cause ‘no signiﬁcant impact’ and granted DAPL pre-construction notice and veriﬁcation determinations.167
The Standing Rock Sioux ﬁled a complaint in the federal district court, seeking to
halt the pipeline’s construction and alleging that the Corps had failed to fulﬁl its obligation to consult with the tribe in conducting its review.168 The district judge denied
injunctive relief on 9 September 2016.169 Litigation continued before the district
court, and on 18 January 2017, two days before the end of President Obama’s term
in ofﬁce, the Corps issued a Notice of Intent to Prepare an Environmental Impact Statement in Connection with DAPL (NOI), stating that it had determined that the decision
to permit the crossing at Lake Oahe ‘merits additional analysis, more rigorous exploration and evaluation of reasonable siting alternatives, and greater public and tribal participation and comments…’.170
The Dakota Access Memorandum effectively removed the last obstacle to completion of the pipeline. On 8 February 2017, Dakota Access announced that it had
received an easement from the Corps enabling it to complete construction.171 The
federal district court litigation continues, and individual Standing Rock Sioux recently
ﬁled a motion to intervene in the case, alleging that as a result of the Dakota Access
Memorandum, the Corps improperly expedited and abandoned its review without
appropriate consideration of alternative locations.172 Given that injunctive relief previously has been denied, it appears unlikely that efforts to halt completion of the pipeline will succeed at this point. However, as with the Keystone XL Pipeline, the DAPL
approval process has been signiﬁcantly affected by political considerations from both
opponents and supporters of the projects, and any decision would necessarily have
led to litigation.

5.2.3. AMERICAN STEEL
As mentioned above, President Donald Trump’s Memorandum Regarding Construction
of American Pipelines (‘Pipeline Memorandum’) requires the Secretary of Commerce,
in consultation with all relevant executive departments and agencies, to develop a plan
(‘Plan’) under which all new pipelines, including retroﬁtted, repaired or expanded pipelines, shall use materials and equipment produced in the US to the maximum extent
possible and to the extent permitted by law. The memorandum provides the Secretary
180 days to submit the Plan to the President. This memorandum, and the resulting Plan
submitted by the Secretary of Commerce will have far-reaching implications for the US
pipeline industry.
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As an initial matter, it is important to note that the scope of the Pipeline Memorandum extends beyond simply ensuring that the physical pipeline itself uses materials produced in the US. In fact, the text of the Pipeline Memorandum arguably requires that all
‘equipment’ used to construct new, retroﬁtted, repaired or expanded pipelines be produced in the US. Already many pipeline pumps and valves assembled in the US typically contain both US and foreign parts. If interpreted broadly, this provision could
mean that pipeline companies must use only American-produced building equipment,
such as backhoes and drills, when constructing, expanding or repairing a pipeline
within the US. Should the Secretary of Commerce take such an expansive reading of
the Pipeline Memorandum, the potential consequences for the pipeline industry
could be substantially signiﬁcant. In fact, it is unclear whether pipeline companies
could keep pace with current construction should the ultimate Plan require American-produced equipment to be utilised in any pipeline construction activity.
Just how far the Plan could go in requiring American-produced equipment to be
used in the pipeline construction process remains a hotly contested issue. However, a
key phrase in the Pipeline Memorandum requiring that pipeline builders use US products ‘to the maximum extent possible and to the extent permitted by law’ may
render the ultimate Plan relatively toothless. In the meantime, the language provides
cover for the Secretary of Commerce to investigate further whether it would be legal
for the government to require that private pipeline companies use American-made
steel and equipment in the construction process.
Notwithstanding this issue, President Trump indicated in initial comments regarding the Pipeline Memorandum that he not only wants pipeline companies to purchase
pipelines fabricated in the US, but also expects pipeline suppliers to use raw US
steel.173 It is unclear whether US manufacturers, already struggling under the
rising cost of raw steel due to trade policies designed to prevent foreign countries
from dumping cheap supplies into the US, would have the capacity to meet the
increased demand the Plan may create. In addition, few American steelmakers
produce the type of steel required for pipelines transporting natural gas and petroleum-based liquids. The type of steel required for these types of pipelines is
very high strength steel that few US manufacturers produce. To increase US production of this kind of steel would require current steel manufactures to retool
their plants and it is unclear whether, in the face of low steel margins, manufactures
would agree to do so.
In addition to the potential construction-related ramiﬁcations the Pipeline Memorandum could have for pipeline companies and the US steel industry, it is certain to also
have far-reaching regulatory ramiﬁcations as well. In discussing potential compliance
with the Pipeline Memorandum, the President indicated that the government’s power
of eminent domain could be harnessed to ensure pipeline companies comply with
the ultimate Plan. President Trump indicated that if pipeline companies exercised the
right to eminent domain following pipeline certiﬁcation by the FERC, then he wants
the pipeline to be manufactured with US steel. Should the FERC be required to withhold eminent domain power, or prohibit certiﬁcation of new, expanded or replaced
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pipelines that do not use US steel or equipment produced in the US, the potential ramiﬁcations for the pipeline industry could be severe.
Additionally, while the President has indicated his desire to increase natural gas and
oil development, including pipeline construction, the Pipeline Memorandum may have
inadvertently given pipeline opponents another tool to ﬁght additional pipeline construction. Landowners have already seized on the President’s Pipeline Memorandum
to attempt to halt construction of pipelines that have already obtained their federal
permits and are in the construction phase of development. On 6 February 2017,
Georgia landowners ﬁled a complaint with the FERC urging it to immediately halt construction of Williams Partners LP’s $472m Transcontinental Pipeline Dalton expansion
claiming that the company is violating the Pipeline Memorandum by using pipeline in
the expansion produced in Greece.174 Even though the pipeline was granted its the
FERC certiﬁcate in August of 2016, landowners argued that the Pipeline Memorandum
was nevertheless applicable to the Dalton expansion and that construction should cease
immediately to ensure compliance with the Pipeline Memorandum. Landowners argued
that if FERC fails to act, pipeline developers will be encouraged to speed up construction to deplete their non-US pipeline inventory pending further guidance from the Commerce Department and President Trump. At the time of this writing the FERC has yet to
respond to the complaint.
Without the Plan in place, it is still unknown whether or not the Pipeline Memorandum will extend to projects already certiﬁcated or will simply be prospective in
nature aimed at future pipeline projects. However, early indications are that the Plan
will not apply to pipelines already under construction. On 2 March, a White House
spokesperson indicated that the Keystone XL pipeline (discussed above) would be
exempt from the Plan’s buy-American requirement noting that since it is already
under construction it does not qualify as a new, retroﬁtted, repaired or expanded
pipeline subject to the buy-American requirement. Whether or not other pipelines currently under construction will receive similar treatment remains to be seen. Notwithstanding this clariﬁcation, in whatever form the Plan is ﬁnalised, it is certain to have
major implications for the pipeline industry, not only for greenﬁeld expansions, but
for existing projects looking to expand or modify facilities. In addition, pipeline
opponents will surely use it as another means to attempt to slow or even halt pipeline
development.
No matter the various downstream effects of the President’s American-steel proclamation, the edict itself is indicative of numerous of the new administration’s decisions.
They tend to be focused on achieving a goal without accounting for the details and
reality that govern whether such an outcome would cause more problems than it supposedly solves.

5.2.4. HIGH-PRIORITY INFRASTRUCTURE
On 24 January 2017, President Trump signed the Executive Order Expediting Environmental Reviews and Approvals for High Priority Infrastructure Projects (‘Infrastructure
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Executive Order’). The Infrastructure Executive Order is intended to streamline federal
environmental review and approvals for infrastructure projects, including natural gas
pipeline projects. According to the administration, it is emphasising projects that are
vital to the nation. This order demonstrates the Trump Administration’s desire to
reduce regulatory burdens in order to encourage the building of such infrastructure projects across a variety of sectors.
The Infrastructure Executive Order establishes a procedure to identify and expedite
federal environmental review for high-priority projects. The procedure laid out in the
Infrastructure Executive Order consists of two general steps: (1) identiﬁcation of
high-priority projects; and (2) establishment of expedited procedures and deadlines
for environmental reviews and approvals for high-priority projects. Under the ﬁrst
step, any governor of a state or the head of any executive department or agency can
request that the Chairman of the CEQ determine whether an infrastructure project qualiﬁes as a ‘high-priority’ project. Once such a request is made, the CEQ Chairman must
make a determination within 30 days whether the project qualiﬁes as ‘high priority’
based on the ‘project’s importance to the general welfare, value to the Nation, environmental beneﬁts, and such other factors as the Chairman deems relevant’.
Once a project has been designated as a ‘high-priority’ project, the second step
requires the CEQ Chairman to coordinate with the head of the relevant agency (for
pipeline projects, this would be the FERC) to establish expedited procedures and deadlines for completion of environmental reviews and approvals. In the event that deadlines are established under this order and not met, the head of the relevant agency
must provide a written explanation to the Chairman explaining the causes for delay
and providing an accounting of the actions taken by the agency to complete the
review as quickly as possible. While the Infrastructure Executive Order is relatively
short and has the stated goal of streamlining the federal environmental review
process to allow infrastructure projects to be built quickly, there are many factors at
play that will have an impact on how and when this order will affect the natural gas
pipeline industry.
First, the Infrastructure Executive Order requires action to be taken by the CEQ
Chairman. The CEQ is an entity within the Executive Ofﬁce of the President that Congress established as part of the National Environmental Policy Act of 1969 (NEPA).
The Chairman position requires an appointment by the President with the advice and
consent of the Senate.175 Thus, once a nominee has been named by the President, he
or she must be conﬁrmed by the Senate. As of 28 February 2017, President Trump
has not nominated any individual to ﬁll the position. There are 549 key positions requiring Senate conﬁrmation; thus far,176 15 nominees have been conﬁrmed by the Senate,
18 are awaiting conﬁrmation and 516 are awaiting nomination.177 The nomination and
conﬁrmation process during presidential transitions usually suffers delays,178 in part
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due to the sheer number of vacancies that must be ﬁlled, as well as due to the process
itself and the opportunity for delay tactics by Senators who oppose certain nominees.
The Trump Administration has faced opposition from Senate Democrats to its
Cabinet nominees, which are among the ﬁrst positions to be ﬁlled. There are also a
large number of positions that the Trump Administration has not yet nominated
anyone for – the CEQ Chairman position is just one of 516 positions that do not yet
have a nominee. It is unclear when a nominee will be named, and how long the conﬁrmation process will take; however, the Infrastructure Executive Order cannot be
implemented without a CEQ Chairman, as the order speciﬁcally requires the CEQ
Chairman to make determinations as to whether a project qualiﬁes as ‘high priority’.
Second, the Infrastructure Executive Order is not limited to the energy industry;
rather, it applies to many different industries and types of infrastructure, including highways, bridges, ports and airports. The wide variety of infrastructure projects eligible for
designation as high-priority projects under the order means that there will most likely be
a large number of projects put forward for consideration by the CEQ Chairman.
Although the order states that the CEQ Chairman must make a determination as to
whether a project is ‘high priority’ within 30 days, the expected multitude of proposed
projects will likely result in a delay in determinations. Coupled with the fact that there is
currently no CEQ Chairman nominee and that any nominee will have to undergo the
Senate conﬁrmation process, it is likely that there will not be any projects designated
as ‘high priority’ under the Infrastructure Executive Order for quite some time.
Evidence of a glut of infrastructure projects can be found in the National Governors
Association list of 428 ‘shovel-ready’, priority projects from each of 43 states and US
territories.179 While this list was a separate initiative undertaken by the National Governors Association based on guidance from the Trump Administration’s transition team,
it demonstrates that the states have many infrastructure projects across various
industries that they would like to prioritise.
Third, the order itself is constrained by existing law. The Infrastructure Executive
Order states that ‘[t]his order shall be implemented consistent with applicable law’.
Currently applicable laws related to environmental review and permitting of natural
gas pipelines include NEPA, which requires an environmental assessment and in
some cases, a more comprehensive environmental impact statement. Any procedures
that the CEQ Chairman and the FERC devise under the Infrastructure Executive
Order must continue to comply with the NEPA, which may act to limit the order’s
ability to expedite environmental reviews for pipeline projects. Coordination with
federal energy project permitting agencies, such as the FERC, will be essential if the
CEQ prioritisation process is to have any meaningful impact.
Although the stated goals of the Infrastructure Executive Order are to streamline and
expedite the federal environmental review and approvals process, the administration
faces many obstacles to achieving those goals. The lack of a current CEQ nominee,
the length of the Senate conﬁrmation process in a highly charged political environment,
the sheer number of infrastructure projects that will likely see priority designation, and
the environmental regulatory and legislative schemes currently applicable to energy-
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related projects, all create challenges to expediting environmental review for natural gas
pipeline projects. These obstacles will likely delay the timing to seeing positive impacts
from this order on the natural gas pipeline industry.

5.3. Nuclear
5.3.1. REFORMING THE NRC
The nuclear energy business, which has been under economic pressure due to low
prices for electricity in many regions, would stand to beneﬁt from signiﬁcant regulatory
reform at the NRC. As an independent agency, particularly one whose mandate is to
ensure public safety, the NRC may be less swift than other agencies to make
reforms, but change should be coming nonetheless.
The President’s designation of Commissioner Kristine Svinicki as Chairman may
prove to be a critical move to effect this change. She is reform-minded and has
worked persistently during her eight-year tenure with the NRC to ensure that the
NRC’s actions have been appropriately measured, often advocating that the NRC
apply sound cost-beneﬁt principles to justify new regulatory initiatives.
The President also has the chance to nominate two other Republican commissioners to ﬁll existing vacancies, which could help transform the agency’s
mission and policy agenda. The NRC’s last major regulatory reform push dates
back to the 1990s, and was focused on revamping the NRC’s oversight process
for operating reactors to make it more objective and less enforcement-oriented.180
Thus, a relook at the agency’s regulations and practices is long overdue. To that
end, the NRC has been undertaking an evaluation of the ‘cumulative effects of
regulation’ since 2012, during which time it has examined ways in which the
agency may be able to enhance the efﬁciency with which it carries out regulatory
actions, while mitigating the cumulative effect of regulatory activities on both the
NRC and licensees.181
Regulatory reform will also be focused on streamlining the NRC’s licensing
processes, especially for next-generation small modular and advanced reactors.
Developers of next-generation reactors have been consistently critical of the
NRC’s licensing process,182 which can take decades (plural) between initial discussions with the agency and issuance of design certiﬁcations and licences. Indeed, the
NRC’s current vision and strategy statement for advanced reactor licensing envisions a regulatory pathway with advanced reactors starting construction only by
the 2030s.183 The Trump Administration has frequently criticised long review
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periods for permitting by federal agencies, which creates uncertainty and adds cost
for investors and developers. The President has said that he plans to reduce agency
permitting timelines.184
Many ideas are currently being circulated to reform the NRC’s licensing process to
reduce timelines and regulatory burden. These include:
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Phased licensing path: Advanced reactor licensees could beneﬁt from a phased
review process, taking pages from multi-phased review approaches of the Food
and Drug Administration (FDA) and Federal Aviation Administration.185 As
opposed to a single large design certiﬁcation or licence application, the licensing
of advanced reactors could be broken down into smaller phases, with earlier
phases requiring signiﬁcantly less capital to complete before proceeding to the
next phase.
Enhanced pre-application process: Advanced reactor companies have asked
the NRC to mimic Canada’s nuclear regulator, which has an initial ‘pre-licensing’
review process that can help applicants establish credibility and identify and
resolve issues early on.186 In addition, the FDA and the FERC have a formal
and well-established pre-application review process,187 which could serve as a
template for replacing the NRC’s ad hoc and largely informal pre-application
process.188
Afﬁrmative use of licensing boards: The NRC’s Atomic Safety and Licensing
Board Panel (ASLBP) has generally served as an avenue for environmental
groups to challenge proposed new reactor projects before the NRC. However,
licence applicants have a right to seek review by the ASLBP of adverse determinations by the NRC staff, to obtain an on-the-record adjudication of whether the
application meets the requirements of NRC regulations and the Atomic Energy
Act (subject to Commission review). In fact, new reactor applicants have used
this forum in the past to overrule an NRC staff determination.189
Small procedural reforms could allow the ASLBP to better serve as a vehicle
to adjudicate licensing disputes between the NRC staff and the applicant early on
in the licensing process, allowing applicants the ability to achieve resolution of
issues where they think the NRC staff is not adhering to licensing standards
or is straying from the requirements of the Atomic Energy Act. Greater use of
formal or informal hearings could also increase the pace of licensing, by
forcing the NRC to make decisions on key issues rather than have applications
languish.
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5.3.2. RECOGNISING ENVIRONMENTAL BENEFITS OF NUCLEAR POWER
As the Trump Administration is unlikely to champion efforts based on climate
change concerns, the Republican-controlled Congress and states may instead take
the lead. Recently, a group of senior leaders of the Republican Party have called
for the introduction of a carbon tax as a conservative-principles approach to addressing climate change.190 It is uncertain where this effort may end up, but is a sign
that recognising the low-carbon environmental beneﬁts of nuclear power will continue to be recognised.
In the past year, two states have made signiﬁcant efforts to champion nuclear power
as a means to reduce greenhouse gas emissions and combat climate change. New York
and Illinois both have adopted zero-emissions credit (ZEC) programmes that compensate nuclear power generation for its environmental beneﬁts, based on the Social Cost
of Carbon – a US government metric developed to estimate the dollar impacts of
climate change.191 Other states, including Ohio and Pennsylvania, are being asked to
consider similar programmes.
5.3.3. PROMOTING NUCLEAR EXPORTS
Export of nuclear components for use abroad can be part of a boon in domestic manufacturing, and there is a push to make sure nuclear exports are given serious credit as
part of any strategy to boost exports. It is expected that as part of this initiative nuclear
suppliers will have an opportunity to actively participate in the Trump Administration’s
strategic planning efforts, such as the Secretary of Commerce’s upcoming comment
opportunity outlined in the Presidential Memorandum Streamlining Permitting and
Reducing Regulatory Burdens for Domestic Manufacturing.
Improving the efﬁciency of the regulatory pathway is critical to promoting nuclear
exports. Currently three agencies control the export of nuclear materials, the NRC
(radioactive materials and equipment), the DOE (technology and assistance) and
Department of Commerce (dual use technologies or equipment). The result is a
complex, timely and costly process for approval of exports of sometimes basic and
internationally well-known technologies, particularly to emerging nuclear markets
like China and India. There has been some improvement as of late – for example, as
part of its process improvement programme the DOE has developed an online application page for technology exports under its 10 CFR Part 810 regulations.192 But
more can be done to streamline the nuclear export licensing process.
5.3.4. EXPLORING NEW (AND REVISITING OLD) OPTIONS FOR SPENT FUEL
Spent nuclear fuel is stored on site at nuclear power plants across the country. Since the
cancellation of the Yucca Mountain nuclear waste repository effort under the Obama
Administration, consent-based consolidated interim storage has emerged as the likely
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next step for spent nuclear fuel management. Under this option, spent nuclear fuel
would be transported to consolidated sites and stored temporarily, until it is disposed
of in a permanent repository or, if feasible, recycled for future use. Waste Control
Specialists in Texas already has an application before the NRC to develop an interim
storage site,193 and another site in New Mexico has expressed interest.194
Action from Congress and the DOE will be necessary to move forward with interim
storage. DOE has the obligation to accept spent fuel for disposal, but current law may
not give DOE the authority to undertake interim storage. On the other hand, the choice
of Secretary Perry to lead the DOE is promising. As Governor of Texas, he supported
Waste Control Specialists’ interest in serving as an interim storage provider.
The administration has expressed interest in restarting the Yucca Mountain spent
nuclear fuel repository programme.195 DOE needs a licence from the NRC before construction can begin. At his conﬁrmation hearing, Secretary Perry remained open to the
idea of completing the repository.196 The NRC has recently re-established the Licensing
Support Network, which serves as the document database for the Yucca Mountain
licensing proceeding and which holds 3.7 million documents from the NRC’s adjudicatory hearing on the Yucca Mountain licence application.197 Under Secretary Perry,
The DOE is likely to be a willing participant as the applicant in the hearing process
with the NRC. One of the last essential elements to restarting the licensing proceeding
will be appropriations from Congress.
It should be noted though that, if the DOE restarts the Yucca Mountain programme
in earnest, that will likely result in the resumption of collection of fees for disposal from
nuclear facilities, which the courts put on hold when the Obama Administration halted
the development of Yucca. Likewise, even if the Yucca Mountain programme were
resumed immediately, the need for interim storage would continue because the DOE
is so far behind schedule and spent nuclear fuel is accumulating at shut-down reactor
sites around the country.

5.4. Power and renewables
During the campaign, the presidential transition and the early days of his administration, President Trump addressed electric sector issues only occasionally and in
very general terms. The primary message in this area was to promote the ‘return’ of
coal-ﬁred electric generation and to disfavour renewable resources. In his 2015
book, Great Again: How to Fix Our Crippled America, Trump wrote that
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the whole push for renewable energy is being driven by the wrong motivation, the mistaken belief that global climate change is being caused by carbon emissions. If you don’t
buy that – and I don’t – then what we have is really just an expensive way of making the
tree-huggers feel good about themselves.198

In his Senate conﬁrmation hearing, President Trump’s nominee for Secretary of Energy,
Rick Perry, expressed support for an ‘all-of-the-above’ energy supply and touted the
signiﬁcant expansion of wind resource development in Texas during his time as governor.199 However, he also suggested that policies and funding for development of renewable energy should be a matter for the states and the former head of the administration’s
transition team for the DOE has suggested that he expects the administration to reduce,
if not eliminate, federal funding for clean energy research.200
The role of the federal government in making it easier for coal-ﬁred generation to
continue to operate and contribute to the nation’s overall electricity supply falls primarily in the environmental sector and is discussed in detail above in section 2. However, it
is important to recognise that, given the role of state regulators in actively directing
utility generation sources through integrated resource plan and renewable portfolio
requirements, the continuing price competitiveness of gas-ﬁred generation and the
rapidly decreasing costs of renewable generation, it is unlikely that many utilities or
generation companies are prepared to invest signiﬁcant amounts of money in new
coal-ﬁred generation. Any such investment during the next four years will largely be
subject to potential changes back to more stringent environmental regulation under
future administrations.
The relaxation of environmental regulation could, however, forestall planned retirements of coal-ﬁred generation. The Annual Energy Outlook 2017 by the US Energy
Information Administration (EIA), published on 5 January 2017, concludes that
‘[f]uel prices drive near-term natural gas and coal shares [for electric generation].
As natural gas prices rebound from their 20-year lows which occurred in 2016,
coal regains a larger generation share over natural gas through 2020.’201 The
report further explains that ‘[i]n the longer term, policy (Clean Power Plan, renewable tax credits, and California’s [renewable generation mandate]) and unfavorable
economic conditions compared with natural gas and renewables result in declining
coal generation and growing natural gas and renewables generation’. In the EIA
reference case (with no change in the Clean Power Plan), they project that natural
gas-ﬁred generation will overtake coal in 2025 and renewables will overtake coal
in 2029. If the Clean Power Plan is eliminated, the EIA expects coal-ﬁred generation
levels to remain relatively constant through 2040. Natural gas and renewables would
continue to grow, but at a slower rate, with natural gas-ﬁred generation not
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overtaking coal until approximately 2032.202 Again, this assumes that the Clean
Power Plan is eliminated and nothing comparable is reinstated by any future
administration.
The federal agency with the primary responsibility for regulating the electric utility
industry, the FERC, has only two sitting commissioners as of the date of this writing
and lacks a quorum to conduct commission business. It is unlikely that the FERC
will have a functioning quorum until April or May at the earliest. That said, the
FERC has a very limited role in promoting the types of policies highlighted to date
by the administration. The FERC regulation of the utility and generation industries is
largely fuel-agnostic. They have, in recent years, promoted more ﬂexibility in electric
transmission system access and scheduling, and those policies have made it easier to
integrated renewable generation resources. However, given the signiﬁcant numbers
of renewable resources already connected to the grid, it is unlikely that the FERC
would have any interest in (or that the industry would promote) reversing those policies
to make it more difﬁcult for renewable resources to operate. Due, in large part, to state
mandates, utilities in the majority of states remain committed to expanding the amount
of power supplied from renewable resources.
Tax credits provide the most signiﬁcant federal support for renewable generation
and, given that the Republican Congress voted in December 2015 to extend the investment tax credit for solar to 2021 and the production tax credit for wind to 2019,203 it
would be surprising if those credits were reduced or repealed under Trump. Moreover,
a Trump transition ofﬁcial has been quoted as stating that the President intends to leave
the current renewable tax credits in place.204
In addition, the President’s proposed cyber security executive order, which has
been leaked in draft form, but not yet formally released (as of the date of writing),
calls for an examination of ‘the potential scope and duration of a signiﬁcant cyber
incident against the United States electric subsector’. But this latest draft reportedly
reﬂects a signiﬁcant change from initial drafts, which included speciﬁc statements
that the US electric grid is ‘vulnerable’ to cyber attack. The more recent draft moderates the tone and suggests that the government will work with industry to improve
cyber security.205

6. Energy innovation and the DOE in the Trump Administration
The Trump Administration faces a steep learning curve to fully understand the
resources at its disposal at the DOE. The new Secretary of Energy, Rick Perry, has a
mixed record for his new assignment. He is remembered for his announced desire to
abolish the DOE when he was running for President in 2012 despite the fact –
during a presidential debate – he could not remember what department it was that he
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wanted to abolish.206 Then, when asked to serve as Secretary, he was enthusiastic about
the prospect of being a diplomat for the US oil and gas industry, not recognising the
very limited role the DOE has in oil and gas.207
On the other hand, Secretary Perry learned quickly that he will have under his
purview 17 national laboratories that collectively account for more Nobel prizes and
R&D 100 awards than any other organisation in the world. He has promised to do
what he can to help them continue to perform the vital role they play for the nation.
And, when asked about rumours of a ten per cent budget cut for the DOE, he also
said he would ﬁght to make sure the DOE has the resources it needs to carry out its
mission. His experience as Governor of Texas suggests that he should have the executive abilities to manage the complex organisation that is the DOE, and his Senate conﬁrmation process has proceeded without the controversy that accompanied many
Cabinet nominees.

6.1. The DOE as driver of energy innovation
Outside the nuclear weapons and nuclear clean-up missions, which account for about
two-thirds of the DOE’s budget, the DOE’s key role has been to serve as a driver of
energy innovation. While the focus has shifted through the years, the DOE has
helped to support the development of a broad array of energy technologies, including
many of the world’s deployed nuclear reactor designs, as well as a leading small
modular reactor design; geophysical advancements and fracking technologies that
have helped spur the modern resurgence of the oil and gas industry; solar industry innovations, including new solar cell chemistries, plant designs and business models; and
nascent efforts at carbon capture and wave power. The DOE Ofﬁces of Fossil
Energy, Nuclear Energy and Energy Efﬁciency and Renewable Energy – along with
the national laboratories – have carried out these missions with distinction. They
have successfully nudged many of the most innovative energy technologies from the
drawing board to the marketplace.
The Advanced Research Projects Agency-Energy (ARPA-E), which supports very
early stage energy technologies but which nevertheless in its short life has had a remarkable record of seeing a signiﬁcant portion of the projects it funded move rapidly to commercialisation, likewise is a fundamental part of the DOE’s energy innovation mission.
The same is true for the DOE’s more recently conceived Innovation Institutes, which
are designed to develop highly efﬁcient, smart 21st-century manufacturing capabilities.
Finally, the DOE’s loan guarantee programme, the brainchild of the last Republican
administration, became the target of sharp criticism when one of the programme’s borrowers failed and became the poster-child for misplaced government subsidies for
renewable energy. However, it has a portfolio of innovative energy technology projects
that has a 98 per cent success rate. DOE loan guarantees have, for example, supported
the ﬁrst deployments of large, utility scale solar projects and the ﬁrst new nuclear power
plant built in the US since the 1970s, and they provide a net gain to the Treasury.
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Nevertheless, some think tanks criticise these programmes as corporate welfare and
complain that they ‘pick winners and losers’, something the critics assert only the
market should do. Thus, it is widely expected that these engines of innovation will
see signiﬁcant budget cuts under President Trump – to help fund his proposed military
build-up. Indeed, given its recent laser-like focus on climate change – not a priority of
this administration – a signiﬁcant budget cut at the DOE seems inevitable.
However, DOE’s energy programmes are designed to take risks the market is not
prepared to take. If the US does not lend a hand to risky, emerging technologies, the
energy jobs of the future, including the manufacturing base that President Trump campaigned to rebuild, are likely to end up disproportionately on other shores. The President may want to rebalance the portfolio to focus less on solar and wind technologies,
which have taken giant leaps forward in recent years, and more on energy storage, on
how the fossil fuel industry can be retooled to reduce its carbon impacts, or on how
advanced nuclear reactor designs can be furthered to ensure a full range of energy
options is available. But abandonment of the DOE’s innovation mission would be
short-sighted and counter to the President’s goal to ‘make America ﬁrst again’. It is
also signiﬁcant that the DOE’s laboratories, which play a key role in the energy innovation mission, are widely dispersed around the country and have many strong supporters of both parties. Many members of Congress can be expected to ﬁght for the
spending that happens in their home states.

6.2. The the DOE’s modest regulatory portfolio
Easing regulation is a key objective of the Trump Administration, but the DOE has a
very modest regulatory role, which should make it less of a target than, for example,
the Environmental Protection Agency. The DOE issues permits for cross-border electricity facilities and liqueﬁed natural gas (LNG) exports. There is no reason to think
the Trump Administration will want to interfere in those roles. Rather, he may ask Secretary Perry to ﬁnd ways to accelerate those activities.
The DOE’s most prominent regulatory function is to set and enforce energy conservation standards for consumer and industrial products. The federal government has
been in this business for almost four decades in one way or another, but under Presidents Bush and Obama, the standard setting rapidly accelerated, largely with bipartisan
support. Product innovation has also emerged from efﬁciency regulation. The widespread deployment of LED lights may be among the most prominent results of this
regulatory programme. However, as standards have tightened and been imposed on
ever more products, and as the focus of the programme has increasingly shifted to reducing carbon emissions, the programme has drawn adverse attention from some, including some who are now inside the Trump Administration. It is hard to imagine Congress
jettisoning this programme, but it is not hard to envision a sharply reduced staff devoted
to establishing and enforcing ever-higher efﬁciency standards.

7. International resource development under the Trump Administration
7.1. US energy independence
With the advent of the shale revolution, the US stands on the cusp of energy independence. In his Bismarck speech, candidate Trump emphasised American energy independence as a key goal of his administration:
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American energy dominance will be declared a strategic economic and foreign policy
goal.…We will become, and stay, totally independent of any need to import energy
form the OPEC cartel or any nations hostile to our interests.208

While the Trump Administration will work to reduce the regulatory impediments to
energy production, an increase in energy production in the US will be inﬂuenced more
by oil prices than by the regulatory regime.209 US producers cut back production, and
reduced jobs, in response to the collapse of the oil price in later 2014. If the oil price
remains stable at $50 or $60 per barrel, US oil production is likely to ramp up in the
near term.210 In the long term (looking to 2040), the US will almost certainly
become a net energy exporter.211
But exporting energy – perhaps in the form of LNG – does not accomplish the
policy goals articulated in the Trump energy policy. The US continues to import
crude oil, in large part because US reﬁneries are designed to handle heavy crude
rather than the light crude produced in the US.212 As Jack Luellen notes, ‘In order to
be less dependent on foreign oil, the nation’s reﬁning capabilities will have to
change.’213 Market forces will conspire against complete independence from foreign
oil.
For natural gas, there is likely to be a robust domestic and international market. The
EIA forecasts a signiﬁcant increase in domestic gas production over both the near term
and long term.214 Some of that natural gas will be used to replace coal for electrical
generation.215 The EIA also predicts additional LNG exports for US natural gas
production.216

7.2. Transparency
In 2016, the US Securities and Exchange Commission (SEC) issued a ﬁnal rule requiring resource extraction companies subject to SEC regulation to disclose payments made
to a foreign government or the US government for the purpose of the commercial development of oil, natural gas or minerals.217 This rule was required by an amendment to
the Securities Exchange Act under section 1504 of the Dodd-Frank Wall Street Reform
and Consumer Protection Act.218 The Dodd-Frank amendment and the ﬁnal rule were
designed to harmonise US law with initiatives within the global community to promote
transparency as a way to combat corruption.219
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President Trump, shortly after his inauguration, described Dodd-Frank as ‘a disaster’.220 He went on to say, ‘We are going to be doing a big number on Dodd-Franks.’221
Responding to this policy direction, Congress reviewed the ﬁnal rule under the Congressional Review Act. On 1 February 2017, the House voted to repeal the ﬁnal rule,
and the Senate followed suit on 3 February 2017.222

7.3. Tax reform
7.3.1. TAX REFORM
President Trump and Republican congressional leaders have promised a major reform
to the US tax code in 2017. This reform, if anything close to these promises, will have
signiﬁcant implications for the energy industry in the US and worldwide. Little of what
will ultimately be included in this reform bill is clear at this point. In general, though,
the goal of the White House and congressional Republicans is to make investment and
production in the US more attractive by reducing the associated US tax burden.
This bill will likely affect any individual or company – US or foreign-based – with
business in the US, and will likely completely revamp the nation’s current tax code as
it applies to multinational corporations. The road to enactment of this legislation will be
far from smooth – there will be turf battles and disagreements, not only between the
parties, but also between industries and different interests – and it will take time. Given
the hurdles the bill will face, moving a bill through the legislative process to enactment
will almost certainly take most of 2017, if not more time. Much of this reform will be positive for businesses and individuals alike, but there will be trade-offs as well that may divide
industries or even different companies in the same industries.
The debate in Washington so far this year has centred around the Tax Reform Blueprint proposal issued by Speaker of the House Paul Ryan and House Ways and Means
Chairman Kevin Brady in early 2016. The Blueprint was the product of extensive
work by a Republican congressional task force and represents a major rewrite of the
tax code, far beyond changes in rates. The Trump tax reform plan issued during the President’s political campaign is similar in many basic respects to the Blueprint, but is lacking
in detail. It is as yet unclear whether Trump will support the most controversial element of
the Ryan/Brady Blueprint: the border adjustment mechanism. Trump has recently promised to release a more detailed tax plan in the coming weeks, which is reportedly being
developed chieﬂy by Director of Trump’s National Economic Council, Gary Cohn, and
newly installed Secretary of the Treasury Steven Mnuchin. At the same time, Senate
Finance Committee Chairman Hatch has announced the development of his own tax
reform plan, and that he will seek the support of Senate Democrats for this bill.
If, as many expect, US tax reform becomes a Republican-only effort, the bill could
still move through Congress via the reconciliation process under the Budget Act of
1974, which would allow Republicans to pass a bill with only 51 votes in the
Senate, avoiding risk of a Democrat ﬁlibuster in the Senate, which would otherwise
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require 60 votes to overcome. Moving a bill through reconciliation, though, will make
the process much more complicated. This would require that the House and Senate pass
a budget resolution, and that the Senate comply with the Byrd rule, requiring 60 votes to
overcome a point of order if the bill results in any revenue loss after the years included
in the budget resolution. In addition, Republicans may have trouble getting sufﬁcient
support even within their own caucus, over issues such as concern over the rising
US national debt and the potential for tax reform to increase this debt. Although
Trump, during his campaign, did not express much concern about the US debt, the
issue remains a concern among many Republican deﬁcit hawks.
The following are some of the primary elements of the Trump and Ryan/Brady
Blueprint tax reform proposals. Neither Trump nor Ryan/Brady have as yet released
legislative language for their proposals, though the Ryan/Brady Blueprint is far more
detailed than the current Trump proposal.
Ryan/Brady Blueprint:
.
.
.

.
.

.
.

20 per cent corporate tax rate
25 per cent rate for pass-through business income
A cash-ﬂow ‘destination-based’ consumption tax structure for business:
– Full expensing for capital investments
– No deductibility of interest expense beyond interest income
– Territorial tax system with one-time tax on accumulated foreign earnings and
proﬁts (E&P) (8.75 per cent cash/3.75 per cent non-cash rates)
– Border adjustment mechanism: tax imports and deduct exports
Industry-speciﬁc tax preferences and other unspeciﬁed tax preferences (presumably including energy-related tax incentives) would be repealed
Transition rules – Blueprint: ‘The Committee on Ways and Means will craft clear
rules to serve as an appropriate bridge from the current tax system to the new
system, with particular attention given to comments received from stakeholders
on this important matter’223
Individual income tax rates lowered to 12 per cent, 25 per cent, 33 per cent
Individual investment income (taxed at half of earned income rates).

Trump tax reform plan:
.
.

.
.

223

15 per cent corporate tax rate
15 per cent rate for pass-through business income
– Manufacturers have option to fully expense capital investments if they opt to
waive deduction of interest expense
– Campaign expressed support for a one-time tax on accumulated foreign E&P,
but the plan appears to retain the US extraterritorial system
– Repeal most corporate tax expenditures, except R&D credit
Individual tax rates lowered to 12 per cent, 25 per cent, 33 per cent
Caps itemised deductions at US$100k, US$200k.

A Better Way: Our Vision for a Conﬁdent America at 31 (24 June 2016) Tax Reform Task Force Blueprint
https://abetterway.speaker.gov/_assets/pdf/ABetterWay-Tax-PolicyPaper.pdf accessed 7 May 2017.
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7.3.2. SIGNIFICANCE FOR THE ENERGY INDUSTRY
Full expensing of capital expenditures and a reduction in the US corporate tax rate
from the current 35 per cent to 20 per cent or 15 per cent will on balance signiﬁcantly
reduce the tax cost of doing business in the US. On the other hand, the loss of the
deduction for net interest expense – proposed in the Blueprint – will raise the cost
of debt in the US.
The ability for US-based corporations to repatriate proﬁts from foreign subsidiaries
on a tax free basis (after paying a one-time tax on all accumulated E&P of foreign subsidiaries) should signiﬁcantly increase the incentive for these companies to repatriate
cash and use it to make US investments (or perhaps to pay down debt or pay dividends).
The Blueprint’s border adjustment mechanism (also known as a border adjustment
tax, or BAT) would have signiﬁcant implications for the energy industry. Under this
proposal, businesses with US income would not be able to deduct imports (including
any property, services or intangibles) as part of their cost of goods sold. Conversely,
all export income for US business taxpayers would be untaxed. This would mean,
for example, that US oil reﬁners using imported crude oil would lose their deduction
for the cost of the imported crude; and US exporters of LNG would deduct the cost
of domestic-sourced natural gas, but would not have to pay tax on export income.
Businesses with US sales that rely heavily on imports would have signiﬁcantly
higher US tax liability; the opposite would be true for US businesses with signiﬁcant
net export income. US-based multinationals that have established foreign subsidiaries
and tax structures in low-tax jurisdictions to sell goods or services abroad might ﬁnd
greater tax savings by locating in the US, since export income would be free from
US tax. Any tax advantage of locating operations or assets abroad and importing
goods or services into the US could also disappear, since imports would not be deductible to US business taxpayers. Many economists predict that the enactment of a US
border adjustment tax would result in a fairly immediate increase (by as much as 25
per cent) in the value of the US dollar against non-US currencies to offset the increased
cost of US imports. This, if true, should result in a corresponding reduction in the USdenominated price of commodities like oil and gas. It would also, of course, mean a
signiﬁcant reduction in the US dollar value of assets held in non-US currencies.
7.3.3. PROSPECTS FOR US TAX REFORM
Most US political prognosticators believe it is likely that a major tax reform bill will be
enacted in late 2017 or early 2018. The ultimately enacted legislation, however, is likely
to look very different from the current Blueprint or Trump plans. Prospects for the
House Blueprint’s border adjustment proposal are uncertain at best, and dimming
recently. There is growing scepticism of the proposal, including some outright opposition, among Republicans and Democrats alike in the US Senate. Also, in recent weeks,
there has been an intensifying lobbying effort in opposition to the BAT in particular by
retail business interests that sell mostly imported goods, as well as among oil reﬁners
and other US businesses that rely on imported goods, services and intangibles. If President Trump does not ultimately come out in full support of the BAT proposal, it will
almost certainly be dead.
Although full details on the BAT proposal have not yet been released by its authors,
reports suggest a structure that may not withstand World Trade Organization (WTO)
scrutiny, since the BAT would adjust a direct, rather than indirect, tax, and the resulting
structure could not be said to be economically equivalent to European-style value added
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taxes that are allowed by the WTO. If the BAT is included in the US tax reform bill that
is ultimately enacted, it is a near certainty that it would be challenged before the WTO,
which could very likely result in retaliatory tariffs and, possibly, a full trade war among
many WTO members and the US. Whether or not Trump proposes a BAT in similar
form, however, it is very possible that he will propose some kind of structure that
would impose taxes on at least some imported goods, which itself would be likely to
face intense WTO scrutiny.
In any case, the global energy industry has much at stake as US tax reform continues
to develop, and undoubtedly will be watching this process very closely.
7.4. Foreign direct investment by the US
The ‘America First’ energy policy adopted by the Trump Administration presents an
interesting set of issues for global energy development. The US, both through governmental agencies and through US-based companies, invests heavily in energy development outside the US. Rex Tillerson, the former CEO of Exxon, and now the Secretary
of State, recognises the role that energy development can play in improving the quality
of life in the developing world.224 It appears, however, that the Trump Administration
will seek cuts in the budget for the State Department and the US Agency for International Development (USAID), with the most dramatic cuts in foreign development
assistance.225 With the emphasis in the America First energy policy on US energy independence, foreign energy investment may take a back seat.
Given the robust investment by US companies outside the US, however, the federal
government can provide investment support outside the US in a manner that beneﬁts
the US. The Power Africa programme is a useful example. The Power Africa programme is designed to bring electriﬁcation to Africa. It is not a programme where
US money is used to construct power plants for African nations. Rather, it is an integrated programme to promote investment in generation and distribution: ‘Interagency
teams focused on transactions that serve as catalysts to bring power and transmission
projects to fruition by leveraging ﬁnancing, insurance, technical assistance, and grant
tools from across the U.S. government and our private sector partners.’226 Through
this process, Power Africa provides ﬁnancial beneﬁts for the US:
In a narrow sense, Power Africa boosts American jobs by creating opportunities for US
companies. Both ExIm and OPIC are explicitly barred from activities that harm American jobs. Power Africa has not shied away from large-scale natural gas plants, where
US ﬁrms have the best technology.…But even more importantly than the immediate
power projects, new electricity in sub-Saharan Africa helps to generate economic
growth and millions of new consumers in fast-growing markets, which are all potential
customers for American exporters and targets for American investors.227
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Power Africa is one example of how the US can (and perhaps will) use foreign aid
and foreign investment to promote a global energy policy. At this stage, it appears that
the Trump Administration is not committed to this more global vision of what an
‘America First’ energy policy might look like, given the proposed cuts to the State
Department budget. Still, these programmes are deeply entrenched, and may gain
support from the administration over time.
7.5. Climate change and the Paris agreement
As a candidate, Donald Trump complained that the Paris Climate Agreement ‘gives
foreign bureaucrats control over how much energy we use right here in America’.228
He promised as part of his 100-day action plan to ‘cancel the Paris Climate Agreement
and stop all payments of U.S. tax dollars to U.N. global warming programs’.229 The
President, however, cannot cancel or renegotiate the Paris Climate Agreement.230
The President might, however, adopt policies designed to prevent compliance with
the Paris Climate Agreement.231 The pledges to reduce GHG emissions in the Paris
Climate Agreement are not legally binding.232 The recently released budget proposal
eliminates climate change research and prevention programmes.233 At present, the
Trump Administration appears to be divided on how to address the Paris Climate
Agreement. Some ofﬁcials want the US to disavow the deal, while others caution
against that move, fearing ‘sharp diplomatic blowback’.234 Thus, the Trump Administration will have an interesting balancing act between international diplomatic considerations and energy policy goals.
8. Conclusion
The foundation of the America First energy policy is straightforward: pursue policies
that (1) promote American energy independence, and (2) create American jobs. The
world of energy, however, is not straightforward. It is global and layered and
complex. As a result, the design of an America First energy policy will necessarily
become more nuanced and sophisticated as the policy-makers seeking to implement
these principles navigate the legal, commercial and political structures of the energy
industry.
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