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The Impact of the 2012 Insolvency
Law Reform of Arrangements with
Creditors Procedures: New
Scenarios on the Italian Front

Introduction

Italian insolvency law has been characterised by a number of

legislative amendments in the last decade, especially with regard to

reorganisation schemes and procedures that are alternative to

bankruptcy, such as arrangements with creditors (concordato
preventivo) and debt restructuring agreements.  Among the last

regulatory actions, on 3 August 2012 the Italian Parliament enacted

a law encompassing the rules implemented by the Executive

through Law Decree of 22 June 2012 which contains several

innovative provisions governing insolvency procedures alternative

to bankruptcy, with new operative forms of arrangements with

creditors.  The reform entered into force on 11 September 2012.

After having briefly analysed the main features of the recent

legislative amendments, focus will be given to assessing how the new

rules have affected the market and on the general framework of

insolvency, and how the recent innovations have changed behavioural

patterns of the main players (such as debtors, creditors and courts)

within the context of the global economic crisis that has been hitting

Italian businesses in the last years.  Not surprisingly, the newly

introduced insolvency rules were enacted within the framework of a

number of measures aimed at stimulating the Italian economy.     

The 2012 Insolvency Law Reform: Background
and Main Highlights

Background – The Italian insolvency law incurred significant

reform between 2005 and 2007 through the enactment of a number

of provisions that deeply affected the spirit of the original act

regulating the subject matter (Royal Decree No. 267 of 16 March

1942) that had not been substantially changed in its basic structure

in the previous 60 years.  Throughout this period, the principal aim

of Italian insolvency law had always been to prevent the insolvent

debtor from appropriating existing assets of the business and to

liquidate any such assets if at all practicable, so as to satisfy the

creditors’ claims to the extent feasible.  In line with this doctrine,

the law deprived the insolvent debtor of any authority to carry on

trading, and insolvency was almost considered as a punishment for

the entrepreneur in default, who was no longer considered eligible

to do business in the market.  Therefore the proceeding was mainly

focused on the liquidation of the remaining assets of the business,

to be carried out by a court-appointed receiver.  The office of

bankruptcy receiver was depicted as that of a mere liquidator under

constant court supervision, who was to take all possible steps to

recover monies for the creditors but would hardly seek

opportunities to continue to run or reorganise the distressed

business.  Creditors had no particular incentives to negotiate any

debt restructurings or business reorganisation solutions with their

insolvent debtor.

The 2005-2007 reforms – A wind of change characterised the

legislative amendments introduced in 2005-2007: the reforms were

mainly aimed incentivising and implementing more efficient

alternatives to bankruptcy by focusing on three main restructuring

procedures, namely: turnaround plans (piani attestati); debt

restructuring agreements (accordi di ristrutturazione dei debiti);
and the pre-existing arrangements with creditors (concordato
preventivo). 

A common purpose of all three proceedings is to avoid the mere

liquidation of the assets of the insolvent estate by seeking to satisfy

the creditors through the continuation of the business on the

assumption that pure liquidation is economically inefficient

whenever reorganisation can prove a better route to preserve

business value and goodwill. 

All three restructuring procedures are debtor-driven, in that the

reorganisation plan is conceived by the troubled entrepreneur

(albeit being supported by the opinion of an independent expert

auditor), who continues to trade and maintains the management of

the business. 

The degree of involvement of the court in the process is

increasingly marked depending on the procedure and on the number

of creditors considered: turnaround plans are not court-supervised,

can be kept confidential and are negotiated individually with single

creditors; debt restructuring agreements are privately stipulated

with at least 60 per cent of the creditors and then approved by the

court and published in the company register; and arrangements with

creditors are sought by having a debtor-drafted plan voted by the

creditors at large and subsequently approved by the court and

enforced under the supervision of a court-appointed commissioner.  

In this renewed legal framework, debtors are no longer considered

unreliable market players to be barred from trading as

untrustworthy, but rather as troubled entrepreneurs to be aided in

running the business to the extent feasible and assisted in

maintaining the existing goodwill as this may ultimately prove

more beneficial to stakeholders and creditors than mere bankruptcy.  

With a view to considering them in the best position to assess the

value of the business and assets of a distressed debtor, under the

2005-2007 reform creditors were granted broader procedural

powers within the context of the arrangement decision-making

process.  Indeed, by either favourably voting for the plan or

disapproving it, creditors have the ultimate decision on whether to

opt for an arrangement with creditors, or bankruptcy. 

As opposed to pre-reform times, the role of the court is now more

focused on ensuring proper abidance to the rules and general
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supervision, and specifically intervening in the context of

authorising acts of extraordinary administration. 

The 2012 reform – The recently enacted amendments to the Italian

insolvency law are aimed at increasing and facilitating the

reorganisation of distressed businesses and thus are in line with the

spirit of the 2005-2007 reform.  The new rules particularly focus on

the arrangement with creditors’ procedure which has been rendered

more appealing through the introduction of new mechanisms.

First and foremost, the process can now be initiated by the debtor

by filing a ‘blank request’ (concordato in bianco) for composition

with creditors, which immediately protects from debt enforcement

sought by individual creditors by freezing any such initiatives, thus

allowing more time to negotiate and draft the restructuring plan. 

Secondly, the reform introduced the so-called composition with

creditors ‘in continuity’ (concordato in continuità) which is a set of

rules regulating the management of the business during the

restructuring process.  Overall, the new regulations reflect a more

flexible approach to overcome financial distress by providing better

tools to achieve tailor-made reorganisation solutions.

The main features of the new composition with creditors are

examined below.

Blank Request for Composition with Creditors 

Under the 2012 reformed insolvency law, a troubled entrepreneur

may submit a simple ‘blank request’ to be granted a term to file a

composition with creditors’ plan (including for a composition ‘in

continuity’ as outlined below) reserving to actually file the plan

within the deadline defined by the competent court in a range of

between 60 and 120 days (and that may be exceptionally postponed

for an additional 60-day period).  It is worth noting that within the

term granted by the court, the debtor may alternatively file a debt

restructuring agreement rather than a plan for arrangement with

creditors.  The process then follows its due course as prescribed

under the pre-existing rules.  If no plan (or debt restructuring

agreement) is filed within the scheduled deadline, the request is

declared inadmissible and, on motion filed by a creditor or the

public prosecutor, the debtor will be declared bankrupt by the court.

The reformed law provides a freezing effect ensuing from

registration of the ‘blank request’ with the competent company

register.  As registration implies public disclosure, it is common

practice for debtors to simultaneously file the ‘blank request’ with

the court and record it with the company register.  As a

consequence, the new law prescribes that by seeking registration

the debtor obtains the so-called ‘automatic stay’ of individual

enforcement and protective actions which may no longer be

initiated nor continued by creditors to recover prior debts.  This

provision constitutes one of the key elements that now make

arrangements with creditors attractive to troubled debtors as it

allows them to seek immediate protection from recovery actions by

creditors during the time necessary to reorganise their business.    

Prior to the 2012 reform the ‘automatic stay’ operated only after the

actual filing of the plan and the relevant documentation as provided

by the law.  [See Endnote 1.]  Hence, the new rules now allow the

debtor to arrange, organise and negotiate the restructuring plan

without the fear of undergoing individual actions by creditors that

could progressively reduce the debtor’s remaining assets and

inevitably affect any possible business reorganisation, likely

leading to bankruptcy. 

By introducing an anticipated automatic stay the Italian legislator

was inspired by the US Code Title 11, Chapter 11 model which, to

a certain extent, allows the debtor to act as trustee, as debtor in

possession, to operate the business and obliges creditors to cease

any collection attempts and individual enforcement proceedings for

the time necessary for the debtor to prepare and negotiate the

reorganisation plan. 

Composition with Creditors ‘In Continuity’ 

Under the new provisions introduced in 2012, a troubled

entrepreneur may seek a composition with creditors ‘in continuity’

(concordato preventivo in continuità), i.e. aimed at ensuring

protraction of the business, whenever the plan provides for any such

continuation of the enterprise fully or in part (or its assignment to a

third party, including a special purpose entity).  In all such cases, the

plan must include detailed indications of trading expenses and

estimated proceeds, related cost coverage and necessary financing.

The plan may also provide for a moratorium (of up to one year from

court approval of the plan) to pay off preferred creditors such as

mortgagees or pledgees, unless the relevant encumbered assets are

being liquidated under the plan.  The court may also authorise to

pay off in advance some pre-petition creditors’ claims for the

provision of services, to the extent that an expert accountant

certifies that any such services are essential for the continuation of

the business and ensure the best satisfaction for creditors.  Special

rules are provided on the continuation of pending contracts with

public administration bodies and on the company’s ability to

participate to public bids and present public tender offers.

Other Peculiarities Introduced in 2012 

The 2012 reform also introduced new rules regarding the regime of

pending contracts and to govern financing sought in the context of

arrangement with creditors’ proceedings or debt restructuring

agreements.

Pending contracts – In the motion for admittance to arrangement

with creditors’ proceedings, or following admission to the

proceedings, the debtor may now require leave from the court to

terminate or suspend pending contracts with third parties that are

considered as non-strategic for the debtor’s business.  In such cases

the contractual counterparty is entitled to be compensated for the

damages caused by the termination.  Conversely, the contractual

counterparty cannot seek termination on the basis of the opening of

an arrangement with creditors’ ‘in continuity’ procedure.  

Before 2012, cherry-picking the release from pending contracts was

exclusively reserved to the receiver in a bankruptcy context: now it

has been extended to debtors in arrangements with creditors

(although leave from the court is required and third party

compensation is ensured).

Financing – By filing the motion for admittance to arrangement

with creditors’ proceedings (even if it is a ‘blank request’) the

debtor may ask the court to be authorised to seek new financing to

be considered as a pre-deductible claim (i.e. lenders are entitled to

elevated priority of payment), provided that an independent expert

certifies that such new financing will enable the debtor to

improvingly carry on the business and to better satisfy the creditors. 

Claw-back – A new exemption from claw-back was introduced in

2012.  In the event the arrangement with creditors’ proceeding does

not succeed and the debtor is declared bankrupt, any acts carried

out, payments made, and security sought after the filing of the

initial petition (even if it is a ‘blank request’) for admittance to

composition with creditors’ proceeding, are claw-back exempt.  The

rule clarifies a highly debated issue prior to the reform.
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The Impact of the 2012 Reform

After having briefly analysed the main aspects of the reform, it is

worth examining how the new provisions have affected the current

crisis scenario and the behaviour of debtors, creditors, and

insolvency courts.

Debtors – Ever since the entry into force of the new rules (11

September 2012) there has been a growing proliferation of ‘blank

requests’ for admittance to arrangement with creditors’ proceedings.

All in all, the majority (if not all) of arrangements with creditors’

proceedings initiated so far were commenced with a ‘blank

request’, rather than in the traditional way through an immediate

filing of the plan.

On a national level, in the first quarter of 2013 court-admitted

arrangements with creditors have grown by 70 per cent for an

overall of 449 procedures.  These data reflect single figures

registered locally: for instance, from 12 September 2012 to 31

December 2012 there have been as many as 145 ‘blank requests’

filed before the Court of Milan, Italy’s largest, whereas from 1

January 2012 to 11 September 2012 only 73 ‘traditional’ motions

for admittance to arrangement with creditors had been filed.

During the period between 1 January 2013 and mid-May 2013, 157

‘blank requests’ have been filed as opposed to only one ‘traditional’

motion.  Similarly, in smaller-sized courts such as Parma,

‘traditional’ motions for admittance to arrangement with creditors

were 15 in 2010, 27 in 2011 and 38 in 2012 (the reform entered into

force in September 2012) and 34 ‘blank requests’ have been filed in

the first quarter of 2013 only.  These figures are to be weighed with

caution considering Italy’s current economic downturn which has

progressively increased the number of corporate distresses.

Statistics show another trend: the majority of debtors who filed

under the new rules have opted for purely liquidatory composition

proceedings rather than proceedings aimed at ensuring business

continuation.  Judges confirm this tendency: seemingly the new law

has encouraged distressed debtors to file ‘blank requests’ in order to

gain time, obtain the ‘automatic stay’ of recovery actions by

creditors and possibly avoid or delay the declaration of bankruptcy.

In this regard, it is worth pointing out that if a ‘blank request’ is

filed pending a petition for bankruptcy, the latter will not

automatically prevail and the court will assess both in the same

context and grant the term to file the arrangement with creditors’

plan (which in this case cannot extend beyond 60 days) insofar as

the conditions for its admittance are met.  This factor further

contributes to the proliferation of “blank requests” for arrangement

with creditors in the current scenario.   

Creditors – Creditors have an important role in the context of

arrangements with creditors if one considers that in order to proceed,

the restoration plan must be voted and approved by the majority in

value of the creditors.  The reform, and particularly the anticipated

‘automatic stay’ triggered by the filing of a ‘blank request’, may be

viewed as an incentive for creditors to negotiate their treatment and the

percentage of satisfaction of their claims as will be provided under the

plan.  This may ultimately prove a better option than trying to seek

individual satisfaction through enforcement proceedings. 

As a consequence of the new configuration of the arrangement with

creditors’ scheme, it has become common practice for creditors to

interrelate with the debtor and his counsel in the first stage of the

proceedings when the plan is being drafted, and also with the

judicial commissioner after the court admission to the arrangement

with creditors.

Courts – The role of the court is also strengthened as a result of the

2012 reform.  Indeed, courts have become active players in the

initial phase of the arrangement with creditors’ procedure

commenced with a ‘blank request’: after filing such request the

debtor starts drafting the plan but continues to operate the business.

This implies that extraordinary administration decisions may have

to be taken by the debtor – in accordance with the envisioned

structure of the plan – as from the filing of the ‘blank request’ and

until the actual submission of the plan (and consequent court

approval with appointment of the judicial commissioner).  During

this initial timeframe, the debtor may need to release from single

pending agreements, or amend significant terms and conditions of

contract, or seek new financing and securities, or require to assign

titles and rights or sell assets deemed non-strategic under the

envisaged plan.  Last but not least, to avoid losing essential business

partners with whom cooperation would continue under the plan, in

this phase the debtor may have to pay such strategic creditors for

claims arisen prior to the opening of the procedure as if they were

entitled to elevated priority of payment. 

All such actions occur in a timeframe where no court-appointed

supervisory authority has yet been designated: in this regard, the

law prescribes that the debtor may seek court approval of any single

acts of extraordinary administration to be carried out in this phase.

The court will scrutinise each request and authorise single acts

provided that they are essential in view of the overall structure of

the incoming plan and, most of all, that they prove appropriate for

the best satisfaction of creditors. 

The above highlights the importance of the court’s role in the initial

phase of the procedure, where judges are required to respond

swiftly to the debtor’s requests (which may imply significant

consequences if not timely addressed) and be kept fully informed of

the progress of matters on an almost day-by-day basis.  To date,

courts seem to have adopted a constructive approach aimed at

helping troubled debtors to carry out the necessary steps to finalise,

file and then implement the restoration plan.

Trends for the Foreseeable Future

In the context of the global economic crisis which has seriously hit

continental Europe in the last six years without sparing Italy, the

2012 insolvency law reform was enacted to cope with the increase

of distressed entrepreneurs and seek to save business value where

feasible. 

Both creditors and debtors have been significantly affected by the

new provisions.

The legislative amendments have been operating for less than a year:

as confirmed by statistics, the immediate result so far has been a

proliferation of ‘blank requests’ for arrangements with creditors,

many followed by the actual filing of the restoration plan.  Very few

plans – if any – have been fully implemented so far, and therefore it

is too early to draw evaluative conclusions on the effectiveness of the

newly forged legal tools.  Indeed, considering that the average timing

from the submission of the ‘blank request’ to the actual filing of the

plan (three months), to its approval by creditors and court certification

(three to four months) and the implementation phase (not less than

two years depending on the complexity of the plan), it will take at

least another year – if not more, should courts be overburdened with

requests – before truly seeing plan enforcements running.       

Only at that stage will commentators be able to look at statistics and

see how many plans were actually approved by creditors overall,

how many were really implemented in full and in how many cases

creditors were effectively satisfied in accordance with the

percentage envisaged under the plan.

The new rules, especially the innovations regarding ‘blank

requests’ for arrangements with creditors, have encountered a

certain degree of critique by commentators, court judges, lawyers
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and other market operators who emphasised how such instrument is

often abused and ultimately employed as a device to avoid

bankruptcy even in straightforward unavoidable insolvency cases.

This is also reflected by the fact that most of the plans submitted to

date are for purely liquidatory arrangements with creditors rather

than for compositions ‘in continuity’.  The new rules have been

regarded by critics as excessively favourable for distressed debtors,

who are ultimately granted with a six-month moratorium to their

liquidation, to the detriment of their creditors, whose collection

attempts are frozen or delayed and as a consequence run the risk of

in turn becoming insolvent.

All in all, the new instruments are widespread: the general

impression is that arrangements with creditors commenced with a

‘blank request’ are currently the most commonly sought

insolvency-related proceedings, possibly ousting the number of

bankruptcy declarations issued by courts.  Perhaps this may be the

case because debtors are likely to be more inclined to try the

composition route rather than to lay down their arms and be

declared bankrupt: as an old Italian saying goes, a pagare e morire
c’è sempre tempo (there is always time to pay and to die).

It may take some time before the general approach is fully

restructuring-oriented rather than tentative to avoid immediate

liquidation through a ‘humiliating’ bankruptcy.

Endnote

1. The plan submission must be accompanied by: (a) a detailed

report on the company’s assets, financial and economic

situation; (b) a list of the company’s assets and estimate

thereof; (c) a list of the company’s mortgagees, pledgees,

creditors and their ranking; (d) a list of creditors and assets of

the company’s shareholders/quota-holders with unlimited

liability; (e) a report issued by a professional auditor

(appointed by the debtor company) certifying the truthfulness

of the figures and feasibility of the plan (for compositions ‘in

continuity’, the expert must also certify that business

continuation may best satisfy creditors); and (f) a detailed

description of the timing and performance of the plan.
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