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Overview

This issue of International Product Liability Review highlights
some significant developments for product manufacturers,
from around the world.

In Europe, we report on the trend to introduce the
"precautionary principle" into public health considerations in
France (page 7). While it might be going too far to suggest
that this trend gives "junk science" a new foothold in public
health policies, it certainly does raise some real cause for
concern for producers in a range of industries, especially the
life sciences and food sectors, as the authors of our article
point out. This trend is strongest in France, but its influence
could quickly spread throughout Europe. This is an area to
carefully be monitored.

Over in the United States, the issue of federal pre-emption is
again hitting the headlines. This time, we see the Supreme
Court reaching a decision, based in its interpretation of
federal legislation, that creates a bizarre situation in which
the consumer's right to be warned of risks differs depending
on whether the drug they are given is manufactured by the
innovator or by a generic manufacturer (page 33). Whilst we
can be sympathetic with the court in this decision, having
regard to the way in which the legislators decided to deal
with the obligations of generic drug suppliers, this case does
highlight the fact that the operation of tort law can often have
little to do with proper consideration of the interests of
consumers in being protected from risks. Clearly, this is an
issue that needs to be reconsidered by the federal legislators
in the US.

In China, we report on the gradual evolution of a liability
regime that is starting to reflect influences from other parts of
the world (page 40). Whilst the scope of provisions that allow
for unlimited punitive damages are just starting to be tested,
companies operating in the Chinese market will want to keep
a close eye on the trends, especially if there develops a
sense that US trends may start to take hold. Developments
in the field of product safety regulation, probably influenced
much more by European trends, are happening more quickly.
To the extent that these developments create greater
predictability in the Chinese market for international
companies, this can be seen as good news. But clearly there
is a long way to go before international businesses can start
to feel fully confident about the obligations and risks that
exist when marketing products in that part of the world.

Back in Europe, the publication by the European
Commission of PROSAFE's new Corrective Action Guide is
a major development (page 2). This will become the key
handbook that businesses in Europe will be expected to
consider when dealing with unexpected consumer product
risks - in particular the use of the new risk assessment
methodology incorporated in this document. Hogan Lovells
worked closely with PROSAFE as a member of the working
group that drafted this guide, and we already have extensive
experience in working with companies in a range of product

industries to use the new risk assessment methodology to
deal with particular problems. Our experience of using that
methodology has generally been very good, and already it is
starting to be considered as a "state of the art" tool that can
assist companies (and authorities) when dealing with product
safety issues in other parts of the world.

Rod Freeman

London

rod.freeman@hoganlovells.com


