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MOTION FOR LEAVE TO FILE 

The Becket Fund for Religious Liberty respectful-

ly moves for leave to file a brief as Amicus Curiae in 

support of certiorari and in support of neither party 

without 10 days’ advance notice to the parties of 

Amicus’ intent to file. See Sup. Ct. R. 37.2(a).  

Petitioners’ consent to the filing of the enclosed 

amicus brief is on file with the Clerk of this Court. 

Counsel for Hawai’i in Trump v. Hawaii, No. 

16A1191, consented to the filing of the enclosed ami-

cus brief. Counsel for respondents in Trump v. Inter-

national Refugee Assistance Project, No. 16-1436, 

states that in light of the timing of our filing, they 

take no position on this motion.   

Amicus also respectfully requests that the Court 

consider the arguments herein and in the enclosed 

amicus brief, which we file in support of certiorari, 

but in support of neither party.  

1. Statement of Movants’ Interest.  

The Becket Fund for Religious Liberty is a non-

profit law firm that protects the free expression of all 

religious faiths. Becket is particularly interested in 

protecting minority groups from religious targeting 

by the government. The lower courts enjoined in part 

an Executive Order on the basis that it targeted a 

particularly religious group for disfavor and violated 

the Establishment Clause. This Court’s resolution of 

such an important conflict will have high stakes for 

religious liberty in this case and for future litigants. 

Amicus therefore has a substantial interest in the 

constitutional interpretation this Court employs in 

deciding this conflict, and offers its view in hopes 
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that it “may be of considerable help to the Court.” 

Sup. Ct. R. 37.1. 

2. Statement Regarding Brief Form and Timing.  

Given the expedited consideration of this matter 

of significant national interest, Amicus respectfully 

requests leave to file the enclosed brief without 10 

days’ advance notice to the parties of their intent to 

file. The district court heard oral argument on March 

15, 2017, and entered its injunction that day. The en 

banc court of appeals heard oral argument on May 8. 

On May 25, the court of appeals affirmed in part and 

vacated in part the injunction, and denied petition-

ers’ motion for a stay pending appeal as moot. The 

petition for a writ of certiorari and application for 

stay and for expedited briefing and consideration in 

this Court were filed on June 1. On June 2, this 

Court ordered a response to these filings by June 12. 

An amicus in support of certiorari would thus nor-

mally be due 30 days after this court’s request for a 

response, on July 12, and consent would be required 

by July 2, but due to the expedited consideration of 

this matter, Amicus requests leave to file this brief 

before the usual deadline and before consent has 

been granted.  
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CONCLUSION 

The Court should grant Amicus Curiae leave to 

file the enclosed brief.  

 

Respectfully submitted. 
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QUESTION PRESENTED 

Section 2(c) of Executive Order No. 13,780, 82 

Fed. Reg. 13,209 (Mar. 9, 2017) suspends for 90 days 

the entry of foreign nationals from six Muslim-

majority countries. Respondents allege, and both 

lower courts found, that the Executive Order imper-

missibly targets Muslims. The question presented is: 

Whether Section 2(c)’s alleged religious targeting 

should be evaluated under the Establishment Clause 

or the Free Exercise Clause. 
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INTEREST OF THE AMICUS1 

The Becket Fund for Religious Liberty is a non-

profit law firm that protects the free expression of all 

religious faiths. Becket has appeared before this 

Court as counsel in numerous religious liberty cases, 

including Hosanna-Tabor Evangelical Lutheran 

Church & School v. EEOC, 565 U.S. 171 (2012), 

Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 

(2014), Holt v. Hobbs, 135 S. Ct. 853 (2015), and Zu-

bik v. Burwell, 136 S. Ct. 1557 (2016).  

Becket has long sought to protect minority groups 

from religious targeting by the government. Accord-

ingly, Becket has appeared as counsel or amicus in 

many cases in which the government has singled out 

a particular religious group or practice for worse 

treatment than its secular analogues. See, e.g., Holt, 

135 S. Ct. 853 (counsel for Muslim petitioner seeking 

to grow a short religious beard where prison system 

allowed beards for non-religious reasons); Singh v. 

Carter, 168 F. Supp. 3d 216 (D.D.C. 2016) (counsel 

for Sikh plaintiffs successfully challenging refusal to 

let Sikhs serve in the military while observing reli-

gious requirement to wear beard and turban); Merced 

                                            

1  No party’s counsel authored any part of this brief. No person 

other than Amicus contributed money intended to fund the 

preparation or submission of this brief. Counsel for petitioners 

and counsel for respondents in No. 16A1191 have consented to 

the filing of this brief; counsel for respondents in Nos. 16-1436 

and 16A1190 take no position on the motion for leave to file. 
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v. Kasson, 577 F.3d 578 (5th Cir. 2009) (counsel for 

Santería priest challenging municipal ban on reli-

gious animal sacrifice that allowed killings for secu-

lar reasons); Petition for Writ of Certiorari, Stor-

mans, Inc. v. Wiesman, No. 15-862 (U.S. Jan. 4, 2016) 

(counsel for Christian pharmacists challenging state 

law prohibiting conscientious refusals to provide cer-

tain drugs but allowing refusals for business and 

other secular reasons); Moussazadeh v. Tex. Dep’t of 

Criminal Justice, 709 F.3d 487 (5th Cir. 2013) (coun-

sel for observant Jewish prisoner seeking kosher di-

et).  

Becket has also long argued that the Establish-

ment Clause should not be used to pit church and 

state against one another, and has in particular op-

posed application of the Lemon test. See, e.g., New-

dow v. Rio Linda Union Sch. Dist., 597 F.3d 1007 

(9th Cir. 2010) (challenge to Pledge of Allegiance); 

Am. Atheists, Inc. v. Port Auth. of N.Y. & N.J., 760 

F.3d 227 (2d Cir. 2014) (challenge to exhibition of 

“Ground Zero Cross” in museum); New Doe Child #1 

v. United States, No. 16-4440 (8th Cir. filed Dec. 13, 

2016) (challenge to “In God We Trust” on currency).    

Based on its expertise in this area, and in keeping 

with understandings of the Free Exercise and Estab-

lishment Clauses it has long advocated for in a varie-

ty of contexts, Becket files this brief in support of cer-

tiorari, but in favor of neither party on the merits. 

Rather, as a friend of the Court and of the First 

Amendment, Becket offers something that has been 

missing in the litigation thus far: a proper under-

standing of the complementary roles of the Estab-

lishment and Free Exercise Clauses and how they 

should apply in a case of alleged religious targeting.  
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INTRODUCTION AND  

SUMMARY OF THE ARGUMENT 

The stakes in this case could not be much higher. 

On one side, there are claims that the government 

has targeted a particular religious group for disfavor, 

something repugnant to our constitutional traditions. 

Singling out a particular religious group for punish-

ment or mistreatment is always constitutionally sus-

pect and, in fact, presumptively unconstitutional. On-

ly in rare circumstances can the government hope to 

survive strict scrutiny and justify religious targeting.  

On the other side, the government offers weighty 

national security interests and the preservation of 

American lives, in the context of a slew of terrorist 

incidents around the world that are claimed to be re-

ligiously motivated. These are, by any measure, in-

terests of the highest order. 

But the stakes here are higher still because of 

those Americans who are not before the Court. That 

is because this litigation will set the standard for how 

to balance these different interests for the hundreds 

or thousands of religious liberty cases that will arise 

in the future. What law this Court applies, how this 

Court applies that law, and how it balances the vari-

ous interests at stake are questions that transcend 

the particular personalities and issues in this case 

and go instead to the very heart of the constitutional 

order.    

The lower courts and the plaintiffs did not ad-

dress these questions. Instead, the lower courts used 

the wrong Religion Clause and the wrong legal test to 
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root out claimed religious targeting. They used the 

Establishment Clause (which aims to prevent gov-

ernment involvement in religion) rather than the 

Free Exercise Clause (which protects religious indi-

viduals and groups from burdens on their religious 

beliefs and exercise). As this Court indicated more 

than two decades ago in Lukumi, it is typically only 

efforts to control or “benefit religion or particular re-

ligions” that can establish religion in violation of the 

Establishment Clause. Church of the Lukumi Babalu 

Aye, Inc. v. City of Hialeah, 508 U.S. 520, 532 (1993). 

By contrast, laws that “discriminate[] against some 

or all religious beliefs or * * * conduct” should be ana-

lyzed under the Free Exercise Clause. Ibid. 

The litigants and courts then compounded their 

error of choosing the wrong Clause by applying the 

wrong test, using Lemon’s ahistorical “purpose” anal-

ysis rather than the historically grounded Town of 

Greece approach. To date, none of the lower courts 

has analyzed the question of religious targeting un-

der the clause that most naturally prevents it: the 

Free Exercise Clause. Put differently, it is Free Exer-

cise doctrine, not Establishment Clause doctrine, 

that gives courts the tools needed to determine 

whether the Executive Order is a benign national se-

curity measure or an invidious “Muslim ban.”    

The Court should grant certiorari because these 

errors, if left uncorrected, would come at terrible cost 

to the Republic. The lower courts’ use of the wrong 

Clause and the wrong test led them to decide im-

portant questions of First Amendment rights and na-

tional security by relying on inferences about the 

state of mind of a single government official. Worse 

still, because the lower courts used the Establish-
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ment Clause, they invalidated the Executive Order 

without weighing the government’s claimed interest 

in protecting national security.  

That is a bad outcome both for considering the 

government’s interests and for considering religious 

interests. The national security interests weren’t 

considered at all. And avoiding a formal balancing 

test ultimately harms religious liberty interests be-

cause it puts too much pressure on courts to balance 

by other, surreptitious means. The danger of infor-

mal balancing is all the greater here because the 

Lemon test depends so heavily on the state of mind of 

individual officials who will eventually no longer be 

in office. By contrast, under the Free Exercise 

Clause, courts can balance enduring interests 

through the time-tested affirmative defense of strict 

scrutiny.  

Under a Free Exercise analysis, this Court’s 

unanimous decision in Lukumi provides a roadmap 

for this case. There, the Court analyzed a law that 

was deliberately crafted to target one particular reli-

gious minority while allowing similar conduct for 

non-religious purposes. That is the gravamen of the 

complaint here. Under Lukumi, there are many ways 

in which Plaintiffs might show that the Executive 

Order is either not neutral or not generally applica-

ble, and therefore merits strict scrutiny review.  

But instead of looking to Lukumi, the courts and 

plaintiffs below chose to follow the Lemon will-o’-the-

wisp, much to the detriment of both the resolution of 

this litigation and the constitutional order. Because 

the Free Exercise claims have not yet been litigated 

below, the cases should be remanded. 
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ARGUMENT 

I. The courts below incorrectly applied the Es-

tablishment Clause.  

The courts below relied solely on the purpose 

prong of the Lemon test to enter a nationwide injunc-

tion against the Executive Order. But Lemon is a 

poor test for determining whether an act of govern-

ment establishes religion. Under the appropriate his-

torical analysis, the Executive Order does not estab-

lish religion. 

A. Lemon provides a poor foundation for de-

ciding Establishment Clause claims.  

To put it mildly, Lemon’s three-pronged test has a 

troubled past. In recent cases, the Court has treated 

the Lemon factors, at best, as “no more than helpful 

signposts.” Van Orden v. Perry, 545 U.S. 677, 686 

(2005) (plurality). More often—and without exception 

in the last decade—it has not applied Lemon at all. 

See Town of Greece v. Galloway, 134 S. Ct. 1811 

(2014) (not applying Lemon); Zelman v. Simmons-

Harris, 536 U.S. 639 (2002) (same); Good News Club 

v. Milford Cent. Sch., 533 U.S. 98 (2001) (same).  

The lower courts, however, continue to feel obli-

gated—even empowered—to apply Lemon in the ab-

sence of clear doctrinal guidance on the Establish-

ment Clause.  

Lower court judges have criticized, and scholars 

have expressed frustration at, the inconsistent appli-

cation invited by the subjective factors in Lemon. See, 

e.g., Doe v. Elmbrook Sch. Dist., 687 F.3d 840, 869-77 

(7th Cir. 2012) (Easterbrook, J. & Posner, J., dissent-

ing from en banc decision) (calling Lemon “hopelessly 
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open-ended”); Jesse H. Choper, The Establishment 

Clause and Aid to Parochial Schools—An Update, 75 

Calif. L. Rev. 5 (1987) (“conceptual disaster”); Mi-

chael W. McConnell, Religious Freedom at a Cross-

roads, 59 U. Chi. L. Rev. 115, 117-20 (1992) (frees 

courts “to reach almost any result in almost any 

case”). 

One of Lemon’s many problems, as highlighted by 

this case, is that it wrongly places the focus on the 

subjective intent of lawmakers to determine whether 

an action is an establishment of religion. Whether a 

lawmaker had a religious or secular intent can be 

famously difficult to discern, and the focus on this 

question as the first prong of analysis leads to an 

overemphasis on extra-statutory evidence of what a 

lawmaker’s actions may mean, despite the Court’s 

admonition to avoid “judicial psychoanalysis of a 

drafter’s heart of hearts.” McCreary Cnty., Ky. v. Am. 

Civil Liberties Union of Ky., 545 U.S. 844, 862 (2005). 

Here, an application of the Lemon test resulted in an 

issue of national security and constitutional law 

turning in part on judicial interpretation of tweets 

and television interviews, Pet. App. 11a, 49a, and an 

assessment of how long the “taint” of those state-

ments might last. Id. at 61a n.21. Absent from the 

analysis was any serious consideration of the histori-

cal elements of an establishment.   

B. Both the majority and principal dissent 

in Town of Greece adopted a new history-

based approach to Establishment Clause 

claims. 

This Court’s most recent Establishment Clause 

precedent, Town of Greece, sets forth a far better 
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mode of analysis—one that supersedes Lemon and 

provides the objective criteria lower courts need for 

evaluating whether a challenged government prac-

tice establishes a religion. Town of Greece rejected 

the idea that the allowance of legislative prayer in 

Marsh v. Chambers, 463 U.S. 783 (1983), “carv[es] 

out an exception” to general Establishment Clause 

jurisprudence. Town of Greece, 134 S. Ct. at 1818. In-

stead, the Establishment Clause “must” be interpret-

ed “by reference to historical practices and under-

standings.” Id. at 1819. Importantly, this focus on 

history was the approach also adopted by the princi-

pal dissent in Town of Greece. See id. at 1845-51 (Ka-

gan, J., dissenting) (citing historical practice). 

Town of Greece starts from the premise that an 

“establishment of religion” had a defined meaning at 

the time of the founding, and that history is an im-

portant guide to interpreting what that means to 

courts today. Historical analysis has long played an 

important role in Establishment Clause analysis. 

See, e.g., Hosanna-Tabor, 565 U.S. at 181-87 (sum-

marizing historical view of Establishment Clause); 

Van Orden, 545 U.S. at 686 (citing history); Everson 

v. Bd. of Educ. of Ewing Twp., 330 U.S. 1, 8-16 (1947) 

(same). But before Town of Greece, courts often failed 

to begin with the all-important question: what is an 

establishment of religion? See Town of Greece, 134 S. 

Ct. at 1838 (Thomas, J., concurring) (considering 

“what constituted an establishment” at the time of 

the founding); see also Eric Rassbach, Town of 

Greece v. Galloway: The Establishment Clause and 

the Rediscovery of History, 2014 Cato S. Ct. Rev. 71 

(2014). When courts objectively assess whether 

modern government actions mirror the 
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establishments the Founders rejected, Establishment 

Clause jurisprudence will be clearer and more 

predictable.   

Six features characterized founding-era estab-

lishments. See Michael W. McConnell, Establishment 

and Disestablishment at the Founding, Part I: 

Establishment of a Religion, 44 Wm. & Mary L. Rev. 

2105 (2003). Judge Kelly and Chief Judge Tymkovich 

employed those features in Felix v. City of Bloom-

field, 847 F.3d 1214 (10th Cir. 2017). They are: “(1) 

[state] control over doctrine, governance, and person-

nel of the church; (2) compulsory church attendance; 

(3) financial support; (4) prohibitions on worship in 

dissenting churches; (5) use of church institutions for 

public functions; and (6) restriction of political partic-

ipation to members of the established church.” Id. at 

1216 (Kelly, J., dissenting) (quoting McConnell, 44 

Wm. & Mary L. Rev. at 2131). These categories 

should have been applied in this case and would have 

led to the conclusion that the Executive Order does 

not constitute an establishment of religion. 

C. Executive Order No. 13,780 does not vio-

late the Establishment Clause. 

The Executive Order displays none of the six 

characteristics of a historical establishment. 

1. The Executive Order does not create 

state control over doctrine, governance, 

and personnel of a church. 

At the time of the founding, state control over the 

institutional church manifested itself in the control of 

religious doctrine and the appointment and removal 

of religious officials. McConnell, 44 Wm. & Mary L. 
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Rev. at 2132; see also Thomas Berg, Religious Free-

dom, Church-State Separation, and the Ministerial 

Exception, 106 Nw. U. L. Rev. Colloquy 175, 180 

(2011). Thus, colonial establishments typically in-

cluded government appointment and removal of min-

isters, rendering religious groups “subservient” to 

their state masters. McConnell, 44 Wm. & Mary L. 

Rev. at 2140-41; see also Hosanna-Tabor, 565 U.S at 

182-83 (describing government control over ministe-

rial appointments during the colonial period). This 

control over who was appointed a minister was an 

element of establishment the Founders sought to 

avoid. Hosanna-Tabor, 565 U.S. at 183 (citing 1 An-

nals of Congress 730-31 (1789)). 

The Executive Order does not seek to control reli-

gious doctrine. No church is compelled by the Execu-

tive Order to adopt or reject religious doctrine, clergy, 

or governance.  

2. The Executive Order does not compel 

church attendance. 

Anglican colonies like Virginia followed England’s 

example by fining those who failed to attend Church 

of England worship services. McConnell, 44 Wm. & 

Mary L. Rev. at 2144; George Brydon, Virginia’s 

Mother Church and the Political Conditions Under 

Which It Grew 412 (1947). Connecticut and Massa-

chusetts also had similar laws in place until 1816 

and 1833, respectively. Sanford Cobb, The Rise of Re-

ligious Liberty in America: A History 513 (Burt 

Franklin 1970) (1902); Mass. Const. of 1780, art. III 

(stating that the government may “enjoin upon all” 

attendance at “public instructions in * * * religion”).  
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The Executive Order has nothing to do with 

church attendance, compulsory or otherwise. 

3. The Executive Order provides no finan-

cial support to any church. 

At the time of the founding, public financial sup-

port took many forms—from compulsory tithing, to 

direct grants from the public treasury, to specific 

taxes, to land grants. McConnell, 44 Wm. & Mary L. 

Rev. at 2147. Land grants, the most significant form 

of public support, provided not only land for churches 

and parsonages, but also income-producing land that 

ministers used to supplement their income. Id. at 

2148.   

The Executive Order does not financially support 

any church. 

4. The Executive Order does not prohibit 

worship. 

As part of their efforts to prop up the state 

churches, colonies sometimes prohibited worship by 

adherents of non-state religions. Some colonial estab-

lishments were more tolerant than others, and those 

that were less tolerant singled out particular groups 

to banish.2 McConnell, 44 Wm. & Mary L. Rev. at 

                                            

2  The Church of England is an example of a modern “tolerant” 

establishment, where the church is given official status as the 

state religion, but dissenting worship is not prohibited. Saudi 

Arabia is an example of an “intolerant” establishment.  
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2131. Some establishments tolerated “orthodox” dis-

sents from the official state religion, some singled out 

particularly vexatious individual denominations (like 

Quakers) for persecution, and some outlawed any 

form of worship outside the strict doctrine of the 

state church. Virginia, for example, imprisoned some 

thirty Baptist preachers between 1768 and 1775 be-

cause of their undesirable “evangelical enthusiasm,” 

and horse-whipped others for the same offense. Id. at 

2118, 2166. Several states banned Catholic churches 

altogether. Id. at 2166. This element of an establish-

ment took the form of control of religious belief and 

worship by the established church.  

The Executive Order does not encourage or dis-

courage worship of any kind.  

5. The Executive Order does not cede im-

portant public functions to church insti-

tutions. 

A fifth element of establishment is government 

assignment of important civil functions to church au-

thorities. At the founding, states used religious offi-

cials and entities for social welfare, elementary edu-

cation, marriages, public records, and the prosecution 

of certain moral offenses. McConnell, 44 Wm. & Mary 

L. Rev. at 2169-76. Thus, at certain points in state 

history, New York recognized only those teachers 

who were licensed by a church; Virginia ministers 

were tasked with keeping vital statistics; and South 

Carolina recognized only marriages performed in an 

Anglican church. Id. at 2173, 2175, 2177.  

The Executive Order gives no important civil 

functions to any church. No religious group has the 
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authority to determine immigration policy or entry 

criteria.   

6. The Executive Order does not restrict po-

litical participation to members of any 

church. 

The final feature of an establishment is the re-

striction of political participation based on church af-

filiation or the lack thereof. At the time of the found-

ing, England allowed only Anglicans to hold public 

office and vote; many states took comparable 

measures. McConnell, 44 Wm. & Mary L. Rev. at 

2177. Although religious tests were prohibited at the 

federal level by the Religious Test Clause of Article 

IV, id. at 2178, Maryland’s version of religious dis-

qualification lasted until 1961, when the Supreme 

Court struck it down. See Torcaso v. Watkins, 367 

U.S. 488 (1961).  

The Executive Order does not impose any reli-

gious test for political participation. Respondents 

present no claim that the Executive Order violates 

the ban on religious tests for office, limits voting 

rights or interferes with other aspects of political 

participation.  

II. Respondents’ religious-targeting claim 

should be evaluated under the Free Exer-

cise Clause instead. 

That Respondents’ Establishment Clause claim 

fails does not mean that the religious targeting they 

allege is without a First Amendment remedy; it 

means only that they have relied on the wrong Reli-

gion Clause. To the extent that Lemon sweeps reli-

gious-targeting cases into the Establishment Clause, 
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it is inconsistent with this Court’s modern Free Exer-

cise jurisprudence. 

A. Targeting of a particular religious group 

has historically been viewed as a Free 

Exercise, not an Establishment Clause, 

problem. 

The core of Respondents’ theory is that the Execu-

tive Order is unconstitutional because it “singl[es] 

out” members of one particular religion—Muslims—

“for disfavored treatment.” First Am. Compl. ¶¶ 5, 

63, Int’l Refugee Assistance Project v. Trump, No. 

8:17-cv-361, ECF No. 93 (D. Md. Mar. 10, 2017). That 

argument sounds in Free Exercise, not Establish-

ment, both historically and today.3  

To be sure, the historical establishments prohibit-

ed by the Establishment Clause sometimes included 

efforts to suppress minority faiths. Virginia, for in-

stance, banned Quakers from immigrating and pros-

ecuted and imprisoned Baptist preachers. McConnell, 

44 Wm. & Mary L. Rev. at 2163, 2165-66. And Mas-

sachusetts Bay adopted an Act Against Heresy, 

                                            

3  Of course intentional discrimination is sufficient to trigger 

strict scrutiny under the Free Exercise Clause, but it is not nec-

essary. “Proof of hostility or discriminatory motivation may be 

sufficient to prove that a challenged governmental action is not 

neutral, but the Free Exercise Clause is not confined to actions 

based on animus.” Shrum v. City of Coweta, Okla., 449 F.3d 

1132, 1145 (10th Cir. 2006) (McConnell, J.) (emphasis added) 

(internal citation omitted). 
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which banished from the colony any person who de-

nied the immortality of the soul, resurrection, sin in 

the regenerate, the need of repentance, redemption 

or justification through Christ, the morality of the 

fourth commandment, or infant baptism. Id. at 2161. 

But these efforts to exclude and suppress dissent 

were in addition to laws affirmatively promoting or 

controlling the established church; they were a way 

to buttress the establishment but they did not consti-

tute the establishment itself. McConnell, 44 Wm. & 

Mary L. Rev at 2120, 2127-31 (explaining that estab-

lishments could be “tolerant or intolerant,” with the 

difference being the extent to which they persecuted 

dissenters); see also Torcaso, 367 U.S. at 490 (dis-

cussing state establishments and the “consequent 

burdens” they “imposed on the free exercise of * * * 

nonfavored believers”). In other words, Virginia did 

not have an established church because it persecuted 

Baptists and excluded Quakers; it had an established 

church because it erected Anglican “churches * * * in 

every parish at public expense,” selected the Anglican 

Church’s ministers, and resolved theological matters 

by statute. McConnell, 44 Wm. & Mary L. Rev. at 

2118-19.  

Thus in both Virginia and Massachusetts it was 

not disestablishment that ended the regimes of ex-

cluding and suppressing dissenters—it was the en-

actment of free exercise provisions. McConnell, 44 

Wm. & Mary L. Rev. at 2119-20 (the free exercise 

provision of the Virginia Declaration of Rights “effec-

tively ended the persecution of Baptist and other 

preachers and granted all Virginians the right to 

practice religion freely” “[b]ut it did not disestablish 

the Church”); id. at 2124-26 (provision of the Massa-
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chusetts Charter of 1691 guaranteeing “liberty of 

Conscience * * * to all Christians” “eased” attempts 

“to maintain religious homogeneity by banishing or 

punishing dissenters,” although the Massachusetts 

establishment did not end until 1833). 

This history makes clear that restrictions on reli-

gious minorities were addressed under free exercise 

provisions even before or at the founding, when the 

restrictions were used to prop up the established 

church. But it is even clearer that when “restrictions 

on minority faiths are [not] part of any effort to es-

tablish some other religion, * * * such restrictions are 

* * * treated as a free exercise issue.” Douglas Lay-

cock, Regulatory Exemptions of Religious Behavior 

and the Original Understanding of the Establishment 

Clause, 81 Notre Dame L. Rev. 1793, 1800 (2006). 

Put simply, government disfavor toward one religion 

does not—standing alone—establish another. But it 

does potentially violate free exercise. 

Lukumi proves this point. In Lukumi, all nine 

Justices agreed that the City of Hialeah had singled 

out a particular religion for disfavored treatment: it 

passed an ordinance prohibiting the “central element 

of the * * * worship service” of the Santería religion, 

and did so in order to “target[]” Santería. 508 U.S. at 

534, 541-42. On the theory urged by Respondents and 

adopted by the courts below, Lukumi should have 

been an Establishment Clause case—the ordinance 

“established a disfavored religion,” Santería. See, 

e.g., Hawai’i v. Trump, No. 17-50 DKW-KSC, __ F. 

Supp. 3d ____, 2017 WL 1011673, at *4 (D. Hawai’i 

Mar. 15, 2017) (characterizing challengers’ claim as 

being that “the Government has established a disfa-

vored religion,” Islam). But this Court rejected reli-
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ance on the Establishment Clause in Lukumi. Sur-

veying precedent under both Religion Clauses, the 

Lukumi Court noted that Establishment Clause cas-

es “for the most part have addressed governmental 

efforts to benefit religion or particular religions,” ra-

ther than the sort of “attempt to disfavor [a] religion” 

at issue there. 508 U.S. at 532. The Court therefore 

held that “the Free Exercise Clause [would be] dis-

positive in [its] analysis.” Ibid. 

Lukumi got the division of labor between the two 

Religion Clauses right. The historical establishments 

prohibited by the Establishment Clause were de-

signed to establish—to bring within state protection 

or control—certain religions or religious ideas, not 

just to target one of many religions for disfavored 

treatment. Eliminating claimed religious targeting is 

the job of the Free Exercise Clause. 

B. Lukumi provides the proper framework 

for using the Free Exercise Clause to 

combat claimed religious targeting. 

Not only is the Free Exercise Clause the right 

Clause for this case historically and doctrinally—it is 

also the Clause best suited to combat the sort of reli-

gious targeting alleged here.  

The key question in this case is whether a law 

that (according to the court below) is facially neutral 

with respect to religion in fact embodies hostility to-

ward one particular religion, targeting it for disfa-

vored treatment. See Pet. App. 52a-53a. That is a 

question Free Exercise doctrine is well equipped to 

answer. Because the Free Exercise Clause prohibits 

lawmakers from “devis[ing] mechanisms, overt or 

disguised, designed to persecute or oppress a religion 
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or its practices,” the Lukumi Court identified “many 

ways” that a plaintiff can demonstrate that a facially 

neutral law in fact constitutes “covert suppression of 

particular religious beliefs” or a “subtle departure[] 

from” religious neutrality. 508 U.S. at 533-34, 547; 

see also id. at 534 (“The Free Exercise Clause pro-

tects against governmental activity which is masked, 

as well as overt.”). These carefully calibrated tech-

niques for uncovering “masked,” “covert,” or “dis-

guised” hostility toward religion stand in stark con-

trast to the ineffective Lemon test, whose focus on 

inherently subjective perceptions of the lawmaker’s 

intent consistently leads to chaos. See Cnty. of Alle-

gheny v. ACLU Greater Pittsburgh Chapter, 492 U.S. 

573, 675-76 (1989) (Kennedy, J., concurring in judg-

ment in part and dissenting in part) (Lemon test re-

quires courts to “[d]ecid[e] cases on the basis of * * * 

an unguided examination of marginalia” and using 

“little more than intuition and a tape measure”). 

In contrast, Lukumi illustrates at least seven 

ways a plaintiff can prove that a law is not “neutral 

[and] generally applicable” with respect to religion, 

subjecting it to strict scrutiny under the Free Exer-

cise Clause. See Lukumi, 508 U.S. at 531-32 (citing 

Emp’t Div. v. Smith, 494 U.S. 872 (1990)). This elab-

oration of neutrality and general applicability, not 

the Lemon test, should determine the constitutionali-

ty of the Executive Order here. The Court should re-

mand so that the parties can litigate the Free Exer-

cise claim in the first instance, and the lower courts 

can consider whether any of the following paths to 

strict scrutiny is satisfied. 
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1. Does the law facially target religion? 

First, a plaintiff can show that a law is not neu-

tral and generally applicable by showing that the law 

facially targets religion. “[T]he minimum require-

ment of neutrality is that a law not discriminate on 

its face.” Lukumi, 508 U.S. at 533. Thus if a law’s 

benefits or burdens are determined by “refer[ence] to 

a religious practice without a secular meaning dis-

cernable from the language or context,” the law is not 

neutral and generally applicable under the Free Ex-

ercise Clause, and strict scrutiny applies. Id. at 533-

34. 

2. Does the law, in its real operation, result 

in a religious gerrymander? 

Facial neutrality is the “minimum,” but strict 

scrutiny applies even to facially neutral laws if “the 

effect of [the] law in its real operation” is to accom-

plish “a religious gerrymander.” Lukumi, 508 U.S. at 

535 (citation omitted). A gerrymander exists when a 

law—evaluated in light of its stated, nondiscrimina-

tory purpose—is so underinclusive with respect to 

secular conduct, and so overinclusive with respect to 

religious conduct, that its “burden * * *, in practical 

terms, falls on adherents [of a particular religion] but 

almost no others.” Id. at 534-37. 

3. Does the law fail to apply to analogous 

secular conduct? 

Short of a gerrymander, another way a plaintiff 

can prove a Free Exercise violation is to show that 

the law’s “prohibitions substantially underinclude 

non-religiously motivated conduct that might endan-

ger the same governmental interest that the law is 
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designed to protect.” Stormans, Inc. v. Wiesman, 794 

F.3d 1064, 1079 (9th Cir. 2015), cert. denied, 136 S. 

Ct. 2433 (2016). Thus, in Lukumi, the law at issue 

was not neutral and generally applicable because it 

exempted animal killing for certain secular reasons, 

but not religious reasons, even though secular kill-

ings would endanger the government’s purported in-

terests in protecting public health and preventing an-

imal cruelty just as much as or more than religious 

sacrifices. Id. at 533-34. The categorical-exemption 

inquiry is designed to prevent the government from 

making “a value judgment in favor of secular motiva-

tions, but not religious motivations.” Fraternal Order 

of Police Newark Lodge No. 12 v. City of Newark, 170 

F.3d 359, 366 (3d Cir. 1999). 

4. Does the law give the government open-

ended discretion to make individualized 

exemptions?  

Another way to show that a law is not neutral and 

generally applicable is to show that it gives the gov-

ernment open-ended discretion to make “individual-

ized exemptions.” Lukumi, 508 U.S. at 537. Individu-

alized exemptions trigger strict scrutiny if they are 

capable of being “applied in practice in a way that 

discriminates against religiously motivated conduct,” 

relative to secular conduct equally undermining the 

government’s stated interests. See Blackhawk v. 

Pennsylvania, 381 F.3d 202, 209 (3d Cir. 2004) (citing 

Smith, 494 U.S. at 884). 

5. Has the law been selectively enforced?  

Even a law that is neutral and generally applica-

ble on its face can violate the Free Exercise Clause if 

the plaintiff shows that it has “been enforced in a 
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discriminatory manner.” Blackhawk, 381 F.3d at 208. 

This is because “selective * * * application” of a fa-

cially neutral and generally applicable law “devalues” 

religious reasons for engaging in conduct just as 

much as a law that facially exempts analogous secu-

lar conduct. Tenafly Eruv Ass’n, Inc. v. The Borough 

of Tenafly, 309 F.3d 144, 151-53 (3d Cir. 2002). 

6. Does the law’s historical background 

show that the lawmaker’s purpose was to 

discriminate based on religion? 

If a law by its terms is neutral and generally ap-

plicable and there is no evidence of selective en-

forcement, it could still trigger strict scrutiny if its 

“historical background”—including “statements made 

by members of the decisionmaking body”—indicates a 

purpose to discriminate based on religion. Lukumi, 

508 U.S. at 540-42 (opinion of Kennedy, J., joined by 

Stevens, J.). The contours of this inquiry, however, 

are contested. Only two Justices agreed in Lukumi 

that this type of evidence could be significant, and 

two other Justices disagreed, arguing that the “evil 

motive[] of [a law’s] authors” is irrelevant. Compare 

ibid. (plurality opinion) with id. at 558-59 (Scalia, J., 

joined by Rehnquist, C.J., concurring).  

7. Does the law discriminate between reli-

gions? 

Finally, laws that discriminate between religions, 

rather than just between religion and nonreligion, 

also violate the Free Exercise Clause. Lukumi, 508 

U.S. at 536 (citing Larson v. Valente, 456 U.S. 228, 

244-46 (1982)); Smith, 494 U.S. at 877 (same). Thus, 

in applying the other six categories of the Lukumi 

analysis, if a law’s text, “object,” exemptions, or (pos-
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sibly) motive demonstrate a preference for conduct by 

members of some religions over others, rather than 

for secular conduct over religious conduct, the law 

nonetheless triggers strict scrutiny. Larson, 456 U.S. 

at 245-47 (describing this as a rule against “denomi-

national preferences”).4 

C. Because Free Exercise claims are subject 

to strict scrutiny, the choice of Clause is 

particularly important. 

The courts below erred because they applied Lem-

on and failed to appreciate (or, at least at this stage, 

did not explore) the many ways in which alleged reli-

gious targeting may violate the Free Exercise Clause. 

These errors are reason enough to grant the petition, 

vacate, and remand with instructions to consider the 

Free Exercise claim. But this Court’s intervention to 

steer lower courts to the appropriate Religion Clause 

is important for an additional reason: by relying sole-

                                            

4  Although Larson invokes both the Establishment Clause 

and the Free Exercise Clause, this Court’s decisions in Smith 

and Lukumi essentially treat Larson as Free Exercise prece-

dent. See Lukumi, 508 U.S. at 536; Smith, 494 U.S. at 877; ac-

cord Larson, 456 U.S. at 245 (“Th[e] prohibition of denomina-

tional preferences is inextricably connected with the continuing 

vitality of the Free Exercise Clause”); see also id. at 255 (char-

acterizing the law at issue as “religious gerrymandering”). That 

treatment is consistent with Larson’s application of strict scru-

tiny, 456 U.S. at 246-51—an analysis that typically occurs un-

der the Free Exercise Clause, not the Establishment Clause. 

See infra section II.C. 
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ly on the Establishment Clause, the courts below de-

cided an important issue with potentially serious im-

plications for national security without ever balanc-

ing the government’s claimed interests.  

This error derives from another key difference be-

tween the Establishment and Free Exercise Clauses: 

the extent to which each Clause accounts for the 

strength of the government’s interest in enacting the 

challenged law. The Establishment Clause is a struc-

tural limitation on government power, so “Estab-

lishment Clause violations * * * are usually flatly 

forbidden without reference to the strength of gov-

ernmental purposes.” Colo. Christian Univ. v. Weav-

er, 534 F.3d 1245, 1266 (10th Cir. 2008) (McConnell, 

J.) (collecting cases). But Free Exercise claims are 

subject to a means-ends analysis—strict scrutiny. 

Under the Free Exercise Clause, once a law burden-

ing religious exercise is determined not to be neutral 

or generally applicable, it still passes constitutional 

muster if it “advance[s] interests of the highest order 

and [is] narrowly tailored in pursuit of those inter-

ests.” Lukumi, 508 U.S. at 546 (internal quotation 

marks and citations omitted).  

Strict scrutiny plays an important role in the Free 

Exercise analysis. To be sure, it is a demanding test; 

when applied correctly, it is the “rare” law that sur-

vives it. Lukumi, 508 U.S. at 546. But strict scrutiny 

at least leaves open the possibility for courts to strike 

“appropriate[] balance[s]” between free exercise and 

serious government needs—balances that can ac-

count for “context” and “sensitivity to security con-

cerns” when necessary. Cutter v. Wilkinson, 544 U.S. 

709, 722-23 (2005). 
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The court below failed to analyze the Executive 

Order under strict (or any other level of) scrutiny. In-

stead, the court held the Executive Order likely un-

constitutional immediately upon concluding that it 

violated Lemon’s purpose prong. Pet. App. 64a-65a; 

see also Hawai’i, 2017 WL 1011673, at *15 (means-

ends analysis not “necessary to the Court’s Estab-

lishment Clause determination”); Aziz v. Trump, No. 

1:17–cv–116 (LMB/TCB), 2017 WL 580855, at *8 

(E.D. Va. Feb. 13, 2017) (Establishment Clause con-

cerns “do not involve an assessment of the merits of 

the president’s national security judgment.”). That 

was error. As explained above, the Executive Order 

does not violate the Establishment Clause, and under 

the more appropriate Free Exercise Clause analysis, 

courts should analyze whether the order is neutral 

and generally applicable and then, if appropriate, 

apply strict scrutiny to determine its constitutionali-

ty.  

The failure to apply strict scrutiny provides yet 

another illustration of how Lemon is problematic. 

With no means-ends balancing, Lemon’s purpose 

prong renders any law that targets religion unconsti-

tutional. Pet. App. 47a-65a; see also Hawai’i, 2017 

WL 1011673, at *12; Aziz, 2017 WL 580855, at *7. 

But that is flatly inconsistent with Lukumi, which 

holds that a showing of religious discrimination is 

not the end of the analysis, but just one way among 

many to trigger strict scrutiny. Lukumi, 508 U.S. at 

533 (a non-neutral law is “invalid unless it is justified 

by a compelling interest and is narrowly tailored to 

advance that interest”) (emphasis added)). So Lemon, 

“[l]ike some ghoul in a late-night horror movie,” con-

tinues to sow confusion in the lower courts, despite 
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“being repeatedly killed and buried” by this Court. 

Lamb’s Chapel v. Center Moriches Union Free Sch. 

Dist., 508 U.S. 384, 398 (1993) (Scalia, J., concurring 

in judgment). The Court should resolve the confusion, 

and make clear that Lukumi, rather than Lemon, 

controls religious-targeting claims like this one.  

* * * 

It is said that bad facts make bad law. But bad 

law can make bad law too. Taking the Lemon path 

rather than the Lukumi path in these cases guaran-

tees the further proliferation of bad law. The Court 

can set this extremely important litigation on the 

right footing at the outset by asking the lower courts 

to use the Free Exercise Clause to balance the socie-

tal interests at stake.    

CONCLUSION 

The petition and stay applications should be 

granted.  
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Respectfully submitted. 
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