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the global voice of
the legal profession’

The International Bar Association (IBA), established in 1947, is the world’s leading
organisation of international legal practitioners, bar associations and law societies. The
IBA influences the development of international law reform and shapes the future of
the legal profession throughout the world.

It has a membership of over 55,000 individual lawyers and 206 bar associations
and law societies spanning all continents. It has considerable expertise in providing
assistance to the global legal community as well as being a source of distinguished legal
commentators for international news outlets.

Grouped into two divisions - the Legal Practice Division and the Public and
Professional Interest Division - the IBA covers all practice areas and professional
interests, providing members with access to leading experts and up-to-date information.

Through the various committees of the divisions, the IBA enables an interchange
of information and views among its members as to laws, practices and professional
responsibilities relating to the practice of business law around the globe.

Employment and Industrial Relations Law Committee

The aims of the committee are to develop and exchange knowledge of employment and
industrial relations law and practice. Members support each other through the
provision of innovative ideas and practical assistance on day-to-day issues. In addition,
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through its journal and through presentations, conferences, the committee ensures the
dissemination of up-to-date law and practice in this highly important business area.

International Bar Association Global Employment Institute

The IBA Global Employment Institute (IBA GEI) wasformed in early 2010 for the
purpose of developing for multinationals and worldwide institutions a global and
strategic approach to the key legal issues in the human resources and human capital
fields.

Drawing on the resources and expertise of the IBA membership, the IBA GEI will
provide a unique contribution in the field of employment, discrimination and immi-
gration law, on a diverse range of global issues, to private and public organizations
throughout the world. The IBA GEI is designed to enhance the management, perfor-
mance and productivity of these organizations and help achieve best practice in their
human capital and management functions from a strategic perspective.

The IBA GEI will become the leading voice and authority on global HR issues by
virtue of having a number of the world’s leading labour and employment practitioners
in its ranks, and the support and resource of the world’s largest association of
international lawyers.
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Editor

Dr Alexander Loos (editor and author Germany), is an ‘of Counsel’ with Hogan
Lovells International LLP at Diisseldorf. He has considerable experience as counsel and
arbitrator in post M&A and construction disputes especially for power plants and
infrastructure projects. After legal studies at the Universities of Marburg and Miinster,
he was admitted to the German Bar in 1978, was head of the firm’s international
corporate practice group until 2001 and joined Hogan Lovells LLP as a partner in 2002.
He is a Fellow of the Chartered Institute of Arbitrators, London and a member of the
International Bar Association (IBA), of the German-Brazilian Law Association, of the
German-Japanese Law Association (DJJV), of the International Chamber of Commerce
(ICC), of the Swiss Arbitration Association (ASA), as well as of the German Institute of
Arbitration (DIS).
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- University of London, London (1999). His main practice areas are general commer-
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financing and environmental matters. He is a member of the Board of Directors of
Credibolsa S.A. and of the Executive Committee of the Arbitration Center of the
National Chamber of Hydrocarbons and Energy.

Estefania Alarcon (co-author Ecuador), is a member of the oil & gas, infrastructure,
contracts, and corporate teams at FERRERE’s office in Quito, Ecuador. She studied law
at Universidad de Navarra and graduated as attorney in 2015. In addition to her law
degree, she completed the university’s Global Law programme that includes diplomas
in Anglo American Law and International Business Law.

Derek Alexander (co-author South Africa), has been with Werksmans Attorneys
since 2014. He is currently a candidate attorney in the firm’s Mergers and Acquisitions
Practice. He has experience in corporate mergers and acquisitions and restructurings.

Lia Alizia (author Indonesia), is a partner with Makarim & Taira S. She graduated
from Jayabaya University, Indonesia in 1999 and has been a lawyer ever since. She has
extensive knowledge and experience in employment matters and disputes in Indone-
sia. Her area of expertise also covers corporate and commercial law and litigation,
including foreign investment, restructuring companies, mergers and acquisitions,
competition law, compliance issues and intellectual property rights. She has assisted
several major transactions involving multinational companies in Indonesia. She is also
the author of various published articles and speaker in many conferences. She has
earned awards and accolades such as ‘Employment Expert from Indonesia’ as selected
by Employment Law Experts from UK in 2014 and a ‘recommended lawyer for
Employment, Corporate and M&A, Dispute Resolution and Real Estate in Legal 500
Asia Pacific 2015. She is also a member of various organizations, such as the
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Indonesian Advocates Association (PERADI); a registered Intellectual Property Rights
Consultant.

Niels Bang (author Denmark), is co-head of Gorrissen Federspiel’s Corporate/M&A
practice Group. He has an extensive practical experience and expertise within corpo-
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representative in the Company Law Committee of the Council of Bars and Law
Societies of Europe (CCBE). He is also the chairman or member of the board of a large
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Svetlana Barinova (co-author of The Russian Federation), is of Counsel in Dentons’
Moscow office. She specializes in Russian corporate, antimonopoly and securities law.
She has a wide experience in structuring foreign investments in Russia; developing
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organizations in various legal forms; reorganization and liquidation of Russian com-
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tions of shares, participatory interests and assets of Russian companies.

Timur Bondaryev (author Ukraine), is a Managing and founding partner at Arzinger
Law Firm. He specializes in advising on real estate and construction transactions,
corporate/M&A, antitrust, and privatization issues.

Every year Mr Bondaryev is highly recommended by international ratings (i.e.,
Best Lawyers, Legal 500, and Who’s Who Legal) in the sphere of arbitration and
mediation, corporate law and management, compliance, mergers and acquisitions, real
estate, antitrust and competition.

Matthew Bousfield (co-author Singapore), is a Senior Associate in the Corporate team
of Hogan Lovells’ Singapore. Matthew has significant experience advising on mergers
and acquisitions, private equity transactions and a range of commercial matters across
South East Asia. He also advises on employment and data privacy matters. Matthew
acts across key industry sectors, focusing on consumer, life sciences and financial
institutions.

Stephen Brown-Okruhlik (co-author Canada), is a litigation associate with McMillan
LLP, Toronto. He practices complex commercial litigation with a focus on insolvency
and corporate governance issues. He has a BA from McGill University, a Master’s
Degree from the University of Toronto and an LLB from the University of Ottawa. He is
the winner of the 2012 Werner Zdouc Prize for Top Oralist in the grand final round of
the World Trade Organization Moot Court competition in Montpellier, France.

Jacques Buhart (author France), is head of the Paris office of McDermott Will &
Emery and focuses his practice on corporate mergers & acquisitions and EU/French
competition law. Jacques has handled a broad range of complex competition matters as
well as litigations in the European Courts. He also has considerable experience in
advising French and international clients in their M&A transactions. Jacques received
his legal education from the Sorbonne, Paris, the Hague Academy of International Law,
the Institute of Comparative Law, Paris, and the University of Paris, DESS in 1976. He
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also read for an MBA from the Ecole Supérieure de Commerce de Paris (ESCP). Jacques
has been a visiting professor of EU competition law at the University of Aix-en-
Provence since 1995 and at the University of Tokyo, faculty of law since 2004. He was
the chairman of the International Bar Association’s section on business law from 2001
to 2003. Jacques is admitted to practice in Paris and Brussels.

Willem Calkoen (co-author Netherlands), is senior advisor in the Rotterdam office of
NautaDutilh. He specializes in M&A work - both public offers and private transactions
- and in securities law and corporate governance. He graduated from Utrecht Univer-
sity in 1970 and joined NautaDutilh in 1972, where he became a partner in 1980. He
was chairman of the Company Law Committee of the Section on Business Law (‘SBL’)
on the International Bar Association from 1988 to 1992, an officer of the SBL from 1993
to 1998 and chairman of the SBL from 1997 to 1998. He publishes regularly on topics
such as joint venture and corporate governance. He defended his thesis in 2011 on
Corporate Governance, responsibility and liability of directors in US, UK, and the
Netherlands.

Jesse Collin (co-author Finland), is an associate in Hannes Snellman’s M&A group.
He specializes in corporate and securities market law. He has experience from capital
market transactions, mergers and acquisitions as well as corporate governance mat-
ters. Jesse graduated from the University of Helsinki in 2014 with a Master of Laws
degree. He is also a doctoral candidate in the University of Helsinki and prepares a
doctoral dissertation in the field of company and securities market law.

Miguel de Avillez Pereira (author Portugal), is a partner at Abreu Advogados since
2002. He graduated from the University of Lisbon Law School, in 1989 and has an LLM
- Master’s of Law, Europa Institute, University of Edinburgh. Miguel has been involved
over the years in some of most significant transactions that Abreu assisted in Portugal,
Angola and Mozambique.

Alan G. de Saram (co-author Cayman Islands), is a partner with Collas Crill,
Attorneys at Law, George Town, Cayman Islands. He specializes in corporate and
commercial law, including hedge funds and capital markets. He obtained a BA (Hons.)
from the University of London in 1992, a Diploma in Law from the College of Law, and
a Diploma of Legal Practice in 1995. He was admitted as a Solicitor in England and
Wales in 1998. Since 2004, he has been an Attorney-at-Law in the Cayman Islands. He
is a member of the Cayman Islands Law Society and the Law Society of England and
Wales.

Daniel Del Rio (author Mexico), As head of Basham’s Corporate and Mergers and
Acquisitions Areas, Daniel’s practice focuses on inbound foreign investment in
Mexico, and outbound Mexico investment abroad. His work includes Corporate,
Environmental, Mergers and Acquisitions, Health, Foreign Investment, International
Transactions, Real Estate, Associations, Banking and Cross-Border Investments.

Doran Doeh (author The Russian Federation), is a partner in Dentons’ Mos-
cow office. He currently focuses broadly on matters where English-law-governed
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documentation is used for cross-border transactions relating to Russia (M&A, JVs,
commercial agreements), on cross-border regulatory issues and on oil and gas. Doran
advises on virtually all areas of law relating to energy and natural resources including
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Christian Dorda (author Austria), is the founding partner of DORDA Attorneys at
Law, Vienna. He specializes in corporate law and M&A4A, including related arbitration
matters. He graduated from the University of Vienna in 1971 and was admitted to the
Austrian Bar in 1976. He is a member emeritus of the ICC International Court of
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Antony G.D. Duckworth (author Cayman Islands), is a partner with Collas Crill,
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and obtained a degree in mathematics and law from the University of Cambridge and
studied at the College of Law, Lancaster Gate in 1968. He was admitted as a Solicitor in
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is a member of the Cayman Islands Law Society, of the Law Society of England and
Wales, of the IBA, of the International Academy of Estate & Trust Law and of the
Society of Trust and Estate Practitioners.

Karla Dudek (author United Kingdom), is a Counsel in Hogan Lovells LLP’s
corporate practice, based in the London office. She specializes in public and private
M&A including cross-border transactions, joint ventures, debt equity swaps, equity
capital markets, and general corporate law advice. She obtained a Bachelor of
Commerce and a Bachelor of Laws with honours from the University of Auckland and
joined the London office of Hogan Lovells in 1999. She has also spent two years in the
firm’s New York office.

Pip (Philip) England (author New Zealand), has been a partner in the Auckland
office of Chapman Tripp since 2001 and is the Head of the Auckland Corporate team.
He specializes in corporate and commercial law, with a particular focus on mergers and
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LLB (Hons.) and B.Com degrees from the University of Canterbury, New Zealand. Pip
is recognized by Legal 500 Asia Pacific 2016, Chambers Asia Pacific 2015 and Chambers
Global 2015.
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eight years. He is a member of the Turin Bar.
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an LLM in International Business Law from London School of Economics and Political
Sciences (LSE) and a Bachelors of Law (specializing in Competition and EU law) from
Universidad San Pablo (CEU).

Janis Gavars (author Latvia), is a talented and determined young lawyer, who
concentrates his work on mergers and acquisitions and general corporate and securi-
ties matters. He advises clients on due diligence, drafting contracts and other legal
issues with respect to domestic and cross-border M&A transactions as well as general
corporate law matters.

David Gewer (co-author South Africa), has been a director at Werksmans Attorneys
since 2000 in the firm’s Mergers and Acquisitions Practice. David was named as a
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Martin Grablowitz (author The Netherlands), is a partner in NautaDutilh’s corporate
practice, a member of the firm’s International Strategy & Business Development
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matters. Martin joined NautaDutilh in 1998 and became a partner in 2003.

Pablo Guerrero V. (author Chile) is a co-Managing Partner and also heads the Mergers
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and international business transactions generally. He graduated from Catholic Univer-
sity of Chile School of Law, and obtained his Master of Comparative Jurisprudence
degree from New York University School of Law, New York, in 1995. Mr Guerrero is
currently Professor of Commercial Law at the Chilean Catholic University School of
Law. He is one of the founders and current President of Fundacién Pro Bono. He is a
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Laura Lavia Haidempergher (co-author Argentina), is a partner with M. &
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United Arab Emirates

Imtiaz Shah

The challenge historically facing directors of United Arab Emirates (UAE) companies is
that the requirements relating to their obligations and liabilities are an unclear area of
law and regulation. Directors have had to work within this environment to create
self-imposed governance guidelines which bring their actions into compliance with the
broad principles set out in the existing legal and regulatory framework.

Many companies in the UAE are in the process of developing their internal
processes and providing guidance to their directors and managers to ensure they are
equipped to deal with the new regime being put into place.

I UAE LEGAL REGIME
[A] Introduction

The UAE is a federation separated into seven different Emirates (Abu Dhabi, Dubai, Ras
Al Khaimah, Sharjah, Ajman, Umm Al Quwain, and Fujairah). Federal laws are
applicable to the UAE as a whole and are issued either by the president of the UAE or
cabinet ministers by virtue of the powers conferred upon them.

[B] Free Zones

In order to facilitate the conduct of business by foreigners, the UAE has set up a number
of ‘free zones’ within which certain exemptions from federal and local laws are
operated. Companies can be established and can operate within these free zones.
The key difference between free zone entities and those incorporated in the UAE
outside the free zones is that whilst, pursuant to the Commercial Companies Law
(CCL), onshore companies must be majority (minimum 51%) owned by UAE nation-
als, ‘free zone’ companies may be 100% owned by foreigners. Vehicles which can be
established in free zones include both companies and also branches of a foreign parent.
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Of particular note is the Dubai International Financial Centre (DIFC), established in
2004. This is unlike other free zones which have regulations dealing purely with the
establishment and operation of entities in the free zone. The DIFC is a separate
jurisdiction based within the UAE' and is governed by its own laws and regulations,
including company laws and employment laws. As such, companies located within the
DIFC are exempt from the provisions of the CCL and all other UAE federal laws, save
for the Penal Code.

[C] Permitted Corporate Vehicles

The main types of corporate entities utilized in onshore UAE areas are:

— The Limited Liability Company (LLC). Its main characteristics are that it has
limited liability, between two and fifty partners, and cannot offer its shares to
the public. Under the LLC structure, directors are generally referred to as
‘managers’ and shareholders as ‘partners’.

- A Public Joint Stock Company (JSC). This is either a public or private joint
stock company (hereinafter JSC where provisions apply equally to both forms
of this entity). The former must have at least five founder members and must
offer its shares for public subscription and must have at least AED 30 million
in share capital. The latter must have a share capital of AED 5 million and a
minimum of two shareholders and, by contrast, cannot offer its shares to the
public.

The types of companies which can be established in the DIFC are:

- A DIFC Company Limited by Shares. This is a company incorporated by one or
more shareholders whose obligation is limited to the payment of the subscrip-
tion price of its shares.

- A DIFC LLC. This is a company incorporated by one or more members whose
obligations are limited to pay the amount of their subscribed membership
interest, which may not be represented by securities. The capital of the
company is divided up into membership interests, each of which may be of a
different value and class. The company may not raise capital by offering
membership interests by way of a public offer, nor may it issue securities of
any kind.

This chapter considers directors’ liability in the context of LLCs, JSCs, and DIFC
companies limited by shares.

LLCs and JSCs are governed primarily by the CCL together with relevant federal
law, depending on the activity they are carrying out. Public JSCs are also governed by
the rules and requirements of the Emirates Securities and Commodities Authority
(ESCA). DIFC companies are governed by the DIFC Companies Law No. 2 of 2009 (the

1. As established by Federal Decree No. 35 of 2004.
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‘Companies Law’) supplemented by the DIFC Companies Regulations, and if they are
listed companies they are governed by the DFSA Market Rules Module of the DFSA
Rulebook.

II ‘NATIONAL BASICS’ AND NATIONAL LEGAL THEORIES OF
DIRECTORS’ LIABILITIES

[A] Company Structure

The governance of an LLC is assumed primarily by its General Manager and the
managers (if any are appointed) who all have day-to-day responsibility of the manage-
ment and report to the partners. There is no equivalent to a board of directors. Whilst
the CCL does contemplate® the formation of a board of managers where more than one
manager has been appointed, there is no requirement - beyond the appointment of a
General Manager - to implement any formal management structure where the number
of partners is below seven. However, it should be noted that the responsibilities of
members of the board of managers are the same as for a member of the board of
directors of a joint stock company. If an LLC has more than seven partners (it can have
up to fifty), it must appoint a supervisory body with the role of inspecting the company
books and its financial position, which will be composed of representatives of at least
three of the partners.

JSCs must have a board of directors of between three and eleven members. Public
JSC directors may delegate their responsibilities to committees of the board (see further
section III below).

A DIFC company is managed by a board of directors, which must be more than
two in number and who must, if it is a listed company, appoint an audit committee
(again, see further below).

[B] Chairman/CEO

There is no concept of a Chairman of an LLC. A Chairman of a meeting of the managers
of a company could be appointed, or a Chairman of the partners during a General
Assembly, but this is not a statutory position under the CCL.

The board of directors of both a JSC and DIFC company must elect a Chairman.
A Chairman of a JSC must be a UAE national and is tasked with executing the decisions
of the board and complying with its recommendations. A person cannot be Chairman
of more than two companies that have their head offices in the UAE.

The equivalent for a CEO in an LLC is a General Manager. A General Manager has
the authority to run and manage the company (pursuant to statutory powers set out in
the CCL and constitutional documentation). The General Manager’s actions bind the
company, unless there are specific limitations on his or her powers contained in the
constitutional documentation and he or she is acting outside of those powers. The

2. Article 83.
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General Manager is appointed either in the constitutional documentation of the LLC or
by a separate management contract. A General Manager is appointed for an initial finite
term, which can be extended indefinitely by the members renewing this term of
appointment in a General Assembly. His or her name also appears on the trade licence
of the company and he or she is the representative of the company with respect to any
governmental or regulatory body or third parties.

The CEO of a JSC or DIFC entity is appointed by the board of directors. A CEO of
a JSC or DIFC entity can only hold the position of CEO for one entity.

[C] Board Structures

An LLC has no board of directors, but can have more than one manager. Under the
CCL, managers of an LLC have the same responsibilities as the directors of a public JSC.
There is no requirement for non-executive and independent managers of an LLC.

A JSCis managed by a board of directors ranging from three to eleven in number.
In order to be appointed as a member of the board, an individual must not have been
convicted of any crime involving honour or breach of trust. The majority of the board
must be UAE nationals.

A director of a JSC cannot be a director of more than five JSCs. At least one-third
of a public JSC’s board should be independent and a majority should be non-executive
directors (NEDs) (pursuant to Ministerial Decision No. 518 of 2009) with the experi-
ence and technical skills to best serve the company. A public JSC NED must be able to
dedicate enough time to the board (although he or she will not be remunerated for the
privilege).

Under the Companies Law, a DIFC company may not have less than two
directors. In order to be appointed as a member of the board, an individual must: (a) be
over 18 years; (b) not be disqualified from being a director by virtue of: (i) having been
convicted of a criminal offence, involving dishonesty or moral turpitude, in any
jurisdiction in the past ten years; (ii) having been found guilty of insider trading or the
equivalent in any jurisdiction at any time; (iii) having been judged disqualified by the
court; (iv) disqualification under the articles; (c) not be an undischarged bankrupt; and
(d) be a natural person. A DIFC company is managed by the directors, but can delegate
the day-to-day operations to the company’s officers. A listed DIFC company board must
comprise both independent directors and NEDs. A third of the board must be NEDs and
at least two of those NEDs must be independent.

[D] Directors’ Elections
Directors of all types of corporate entities onshore and in the DIFC are appointed by the

shareholders/partners. The first managers of an LLC are appointed in the LLC’s
constitution.
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[E] Directors’ Term of Appointment

In an LLC, managers can be appointed for an unlimited period.

In a JSC, each director is appointed for a term of no more than three years, which
can be extended by the shareholders in General Assembly.

In a DIFC company, directors can hold tenure for an unlimited period.

[F] Delegation

In an LLC, the responsibilities of the manager and General Manager are normally set
out in the constitutional documents of that entity but can be delegated, in accordance
with international governance principles, to others pursuant to a power of attorney,
issued by the General Manager.

A JSC’s Chairman represents the company before the courts and third parties
who are entitled to rely on the Chairman’s signature as being that of the board of
directors. The Chairman can delegate his or her authority to individual directors
through a power of attorney. A public JSC should also implement an audit and
remuneration committee to whom those functions are formally delegated by the board.

DIFC directors can delegate their responsibilities to company officers and senior
employees as and when required under an appropriate power of delegation. Listed
DIFC companies are obliged to ‘consider’ establishing nominations and remuneration
committees alongside the obligatory audit committee.

In all cases, delegation does not restrict or remove the responsibility of the board
of directors in respect of decisions taken by delegated individuals or committees.

[G] Removal of Directors

In an LLC, where a manager is appointed for an indefinite period, he or she is entitled
to remain in that position unless the constitutional documents stipulate a dismissal
process and he or she can only be dismissed following that process, or unless the
partners vote unanimously to remove him or her.
In a JSC, a director can be removed by the decision of the General Assembly.
For a DIFC company, directors can be removed by a shareholders’ resolution.

III CORPORATE GOVERNANCE

There are no specific corporate governance requirements for LLCs or private JSCs, save
for requirements set out in the CCL relating to annual meetings of members and board
meetings. It should be noted, however, that representatives of the Ministry of Economy
or relevant Federal Economic Departments have the right to attend meetings of the
General Assembly of JSCs as observers and may in certain circumstances call a General
Assembly - acting as a form of independent governance/check on the governance of
that entity. LLCs and private JSCs are not required to set out any internal corporate
governance guidelines outside of the constitutional documentation.
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Public JSCs are subject to the requirements of Ministerial Decision 518 of 2009
issued by the UAE Ministry of Economy. A summary of this is set out below.

[A] Decision 518

Decision 518, which concerns corporate governance rules and discipline, provides
standards applicable to all companies and institutions whose securities are listed.

An important aspect of Decision 518 is the additional accountability that is placed
upon the board of directors. The board is required to develop procedural rules for
corporate governance and supervise their application. It is also responsible for the
education and knowledge of the board members. Furthermore, the Chairman is
required to encourage participation by all members of the board in addition to
promoting procedures for effective communication and improved relations. The board
must also provide a ‘Code of Conduct’ in order to set down processes and procedures
to enable compliance with the laws and regulations.

A company is required to provide a Corporate Governance Report to the ESCA on
an annual basis, reporting on the company’s governance processes and procedures and
any violations that have occurred. The report must also detail the method of formation
of the board, including details of remuneration. This report should be made available
to shareholders.

Decision 518 also requires the formation of two independent committees, an
audit committee and a nomination and remuneration committee. These committees
shall be formed pursuant to procedures determined by the board of directors. The audit
committee will review, monitor, and report on financial and accounting matters of the
company. Decision 518 states that recommendations of the audit committee must be
included in the company’s Corporate Governance Report to be sent to the ESCA, along
with any reasons for non-compliance with such recommendations. We understand that
this measure is designed to add accountability to the board for its reasons for departing
from the audit committee’s recommendations.

Although there are no corporate governance guidelines for private DIFC compa-
nies, the OSRs provide corporate governance regulations for those DIFC companies
which have listed securities. The requirements are not surprising and cover issues such
as the independency of the board, experience of the directors, role of the Chairman,
conduct of the board and of directors, financial reporting, disclosure, and the require-
ment for various committees. Further, it sets out that a director must act on a fully
informed basis, in good faith, honestly, with due diligence and care, and in the best
interest of the company. The company must provide an annual report to the DFSA
including a statement on how it applies the relevant corporate governance principles.

Numerous private companies in the DIFC have established their own corporate
governance principles. Further, in the DIFC, certain functions of companies are
regulated by the Dubai Financial Services Authority (DFSA), which also imposes
certain governance requirements on entities it licenses. As a result, in brief, compliance
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manuals must be drafted and anti-money laundering officers appointed. Companies
can also be subject to an impromptu inspection by the DFSA to ensure that these
requirements are being adhered to.

IV LIABILITY ISSUES
[A] General Concept

Conceptually, the board of directors (or managers) of entities assume all the power and
responsibility necessary to run the business of the company as set out in the CCL
(where relevant), the Constitution and, with respect to the DIFC entities, the Compa-
nies Law. The liability attaching to that role includes both civil and criminal liability.
Broadly speaking, any abuse of power (by fraud, mismanagement, breach of federal or
local law) by a manager/director will lead to liability of that manager/director. There
are also some specific liability issues (particularly with respect to onshore vehicles) set
out below.

With respect to LLCs that the partners or members of any board of supervision
are specifically absolved from any liability as regards the actions of managers where
they are not aware of mistakes or faults committed by such managers. This reinforces
the concept of liability for such errors remaining with the managers themselves.

[1] General Liabilities: Onshore Companies

It is generally understood that the duties of a manager/director of an LLC/JSC can
include:

- abiding by the company’s constitutional documents;

- not disclosing confidential information;

- acting with loyalty towards and in the best interests of the company;

- avoiding any conflict of interest between a director’s personal interests and the
interests of the company (if a director profits from any act carried out in
competition/conflict with the business of the company, he or she can be forced
to account (and indemnify) to the company as a result); and

- using his or her discretion in good faith.

In addition, in exercising his or her discretion, a manager/director can accrue
additional liability unless he or she abides by the following general guidelines:

- not to delegate without express authority;

- not to act under dictation (e.g., a director/officer must be free to exercise his
or her own judgment and must not act on the instructions of another person);

- not to bind him- or herself as to how he or she will exercise his or her
discretion in future (e.g., a director should not contract as to how he or she will
vote at future board meetings, unless approved by the company);
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- to consider whether to exercise his or her discretion properly (e.g., a director/
officer must be prepared to act when his or her action would be advantageous
to the company);

- not to exercise his or her powers in his or her own or a third party’s interests;
and

- not to act unreasonably.

The CCL provides® that a manager of an LLC must preserve the rights of the
company and must extend such care as a diligent person would.

[2] Criminal/Other Liabilities: Onshore

In addition to sanctions which can be imposed in the event a manager/director abuses
his or her power or does not adhere to the guidelines set out here or breaches the CCL
or the constitution of the company, a manager/director can also be criminally liable in
the event that he or she carries out any of the following acts:

- fraud or embezzlement in respect of property or a legal right;

- disclosure of confidential information to obtain a personal benefit;

- writing a cheque on behalf of the company when the company has insufficient
funds to honour the cheque;*

- insider trading; and

- attempting to make a public offer of shares in an LLC (whose shares must, by
definition, be privately held).

In the event that the company is sued for having created any environmental
liabilities, the managers/directors themselves are punishable by imprisonment or fine
depending on the offence committed.

Any ‘harm’ (a civil law concept) carried out by a manager/director during his or
her term of directorship which can be proved by a third party to have caused that party
loss can also bring personal liabilities under the Civil Code.

[3] General Liabilities: DIFC Companies

The general duty imposed on directors in exercising their powers and discharging their
duties is that directors shall:

- act honestly, in good faith, and lawfully, with a view to the best interests of the
company; and

- exercise the care, diligence, and skill that a reasonably prudent person would
exercise in comparable circumstances.’

3. Article 22.
4. Article 401 UAE Federal Law No. 3 of 1987, the Penal Code.
5. Article 53 Companies Law.
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If he or she does not, and harm is caused either to the company or a third party,
the director will be personally liable.

Furthermore, a director of a company who has, directly or indirectly, an interest
in a transaction entered into, or proposed to be entered into, by the company which
may present a conflict with the interests of the company has a duty to disclose the
potential conflict to the company, in addition to an explanation as to the nature and
extent of his or her interest.°

Under DIFC Law No. 5 of 2005, the Law of Obligations, a director, in his or her
position as a fiduciary, owes certain fiduciary duties to the company, including duties
of loyalty, avoiding conflicts of interest, confidentiality, no secret profits and exercising
care, skill and diligence.

For a public DIFC company, under the Market Rules, a director must act on a fully
informed basis, in good faith, with honesty and due diligence and care, and in the best
interests of the company.

If an action is brought against a company and/or a director and it can be shown
that the director did not follow the principles set out above, personal liability will
accrue. The director will be liable to pay damages to the company in respect of any loss
suffered by the company and also account for any benefit he or she has acquired in
consequence of the breach. In addition, if the director has entered into an agreement
with the company, or deals with any property, in breach of his or her duties, the
company may apply to the court to set aside the agreement or deal.

V  WHO CAN SUE?

Directors of all types of companies onshore and offshore are liable towards their
company, its shareholders/partners, and third parties (where relevant) for all acts of
fraud, abuse of authority, violations of the CCL (where appropriate), DIFC laws (where
appropriate), or constitutional documents of the company and any losses as a result of
any mismanagement.

Managers/directors may also have additional responsibilities to their employees
for health and safety concerns.

VI ‘DE FACTO’ DIRECTOR

Although there is no concept of a de facto or shadow director in the UAE, some of the
penalty provisions in the Companies Law, Commercial Code, Civil Code and Penal
Code can apply to people holding themselves out to be directors. For example, an
employee who enters into a contract on behalf of the company with a third party,
conducting him- or herself as a director, for his or her own personal gain would be
subject to the same sanctions as that of a director not acting in the best interests of the
company and criminal sanctions would apply.
There is no similar concept of de facto directors in the DIFC.

6. Article 54(1) Companies Law.
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VII THRESHOLD AND LIMITATIONS/CAPS OF LIABILITIES

For onshore vehicles, aside from liability thresholds under relevant laws which may be
breached by a manager/director whilst carrying out his or her role, to the extent that
the director (or the company) tries to contractually limit any liability, the Civil Code
sets out that such limitations on liability may not be taken into consideration by a
Dubai court, which can decide upon the damages to be imposed independently of any
contractually agreed limitations.

Conversely, with DIFC companies the director is able exclude or restrict his or her
obligation of loyalty by contract with the company, subject to the Implied Terms in
Contract and Unfair Terms Law.

VIII RELEVANCE OF BANKRUPTCY OF CORPORATION

Directors of a bankrupt company may be criminally liable for: (i) concealing, destroy-
ing, or altering the company books; (ii) misappropriating company assets; (iii) know-
ingly declaring debts not owned by the company or failing to submit the papers in their
possession; (iv) fraudulently obtaining an arrangement with the company’s creditors;
(v) making untrue statements about the capital of the company; (vi) distributing
fictitious profits; and (vii) receiving remuneration or bonuses in excess of the amounts
stipulated by law or by the company’s constitutional documents.

However, unlike in a number of jurisdictions, a director of a bankrupt company
may be a director of another entity in the future (although directorship of the bankrupt
entity will need to be declared if requested).

IX INDEMNIFICATION

The standard memorandum of association of an LLC includes a restrictive indemnity in
favour of the General Manager with respect to acts carried out by the General Manager
in connection with his or her role (unless such act was fraudulent or negligent).

As DIFC law is based on common law and the Companies Law regime is based on
English law, there is a general indemnity in the articles of DIFC companies in favour of
the directors (see further section VII above).

X D&O INSURANCE

This is available with respect to both onshore, free zone, and DIFC entities. Insurance
of this kind is becoming increasingly common in the UAE, particularly as a result of
recent legislation, such as the DIFC Companies Law 2009 and Decision 518, imposing
a higher standard of duty on directors.
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XI FORECAST ON FUTURE LEGISLATION DEVELOPMENT

The aim of Decision 518 is to bring corporate governance more in line with interna-
tionally accepted standards and further to give the force of law to the previous ESCA
decision. Although Decision 518 is only applicable to companies with listed securities,
it provides a benchmark for private JSCs to follow.

Decision 518 seeks to create an internal control system in a company and
encourage companies to adopt the principles of good corporate governance and
establish an effective framework for the protection of shareholder rights, fair treatment
of shareholders, and ensuring transparency within the governing scheme, which has
been needed for some time and generally is eagerly anticipated.

This is a time of significant change to the way in which corporate governance and
directors’ duties and liabilities are viewed in the UAE.
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